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INTRODUCTION



OVERVIEW

This brief providean overviewot he | aw rel ating to Sabah’s
and providegletails of theinstitutional arrangements, and relevant case law.

Notably, this legal brief is intended as a means to engage withelegantlaws, and

should not replace a thorough reading of the laws themselNdsge authors have

striven to provide an easily accessitdnd accurate overview of the law, and we

wel come comment s on format , content and
development and uses.

SABAH' S COASTAL ZONE

Sabah has a Coastal Zone tleatends froma contour line running inland at 60
metres above sea el to 3 nautical miles offshoreSabah’ s Cosast al Z (
subdivided intoa number of sometimes overlappirgeas

Inland Boundary

Coastal Shoreline,

Foreshore and Foreshore Reserve,

Nearshore,

Internal Waters,

Territorial Waters, and

An area that forms g@rt of Malaysian Fisheries Waters and Maritime Waters

Nouo,rwhpE

Arange of lawgovernsSabah’ s Coastal Zone, including

Land Ordinanc€1930)

Town and Country Planning Ordinar{@®©50)
Drainage and Irrigation Ordinan¢&956)
Forest Enactmen(1968)

Parks Enactment (1984),

Wildlife Conservation Enactment (1997),
Water Resources Enactme(it998)

Sabah Biodiversity Enactmegi2000)
Environment Protection Enactment (2002),
Ports and Harbours Enactment (2002)
Sabah Water Supply EnactmgA003) and
Sabah Inland Fisheries and Aquaculture Enactr(6Q3)

=4 =8 48 -5 _-9_-9_9_9_2_2._-2_-2-2

In addition to the above laws, the followikggderalaws also regulatehe Nearshore
and Territori aCoastM&Zone:r s of Sabah’s

1 Territorial Sea Aq2012)
1 Environmental Quality & (1974) and
9 Fisheries Acf1985)



Although the Statdasa large degree gurisdictionin the Coastal Zonghe Federal
Constitution provideshe Federal Governmenwith certainjurisdiction to regulaten

some areas ofelevantlaw.* For examplethe (Federal) Fisheries Act (198®ts out
the Federal Governmehtexclusive right taegulate fisherieselated matters in the
Maritime Waters,an area that includeshe Inland Waters Territorial Watersand

Mal aysia’'s Excl usive Economic Zone

Themap el ow il lustrates Sabah’s I nland Areas

Coastal Zone of Sabah
. Inland Areas and
éﬁl Territorial Waters
KUDAT
Town and Regional Planning
& Depantment, Sabah
SOUTH CHINA SEA p1e
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SULU SEA
L] Majar T owns
/v Coastl
7 coastalintang Boundary
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i~ ) /\/
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., |
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N
Scals 1: 1,700 000
SEMPORNA -
MNote : This map is produced solely
forthe ICZM project and should
SULAWES| SEA not he used far oiher purpose

MALAYSI A S EXCLUSI VE ECONOMI C ZC

BeyondS a b &Cbhastal Zoneliegdal aysi a’ s Ex c | (EEZ)ama&ineEc on o mi ¢
zonethat extends from3 to 200 nautical miles off the coast of SabatMa | ay si a’ s
EEZ is a | egal boundary defining the Feder

! Federal Constitution Malaysia, Article 74 and Ninth Schedule, Section 9(d); Fisheries Act 1985.

The Territorial Waters is a part of the Malaysian Fisheries Waters, which encompasses the Internal
Waters, the Territorial Sea and the Maritime Waters of the Exclusive Economic Zone, see (Malaysia)
Fisheries Act 1985, Section 2; The Federal Governmentatsayregulate Maritime and Estuarine
Waters under the Federal Constitution Malaysia, Ninth Schedige|Section 9(d).

% Except where this intercepts a foreign boundary and thereupon is negotiated amongst the relevant
National authorities or put tarbitration. Notably, he Town and Regional Planning Department uses

the term “Seaward Boundary” to describe the marin
Seaward Boundary” is also used to describe the Fe
Department’'s Report on Shoreline

http://www.townplanning.sabah.gov.my/iczm/Reports/Coastal%20Profile%cBaBah02/02
THE%20COASTAL%20ZONE%200F%20SABAH.html
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access natural resources within the zohehe overalR00 nautical mileboundary of
Malaysia &EZis measured fronthe baseline ofthe Territorial Waters, i.e. which

beginsseawardfrom the low-water line.’

The following Federal laws reguldiéa |

a yExdlusive Economic Zane

1 Continental Shelf A¢L966)
1 Environmental Quality A¢iL974)
1 National Parks AgtL980)
1 Exclusive Economic Zone At984)
1 Fisheries Act1985)
1 Wildlife Conservation Act (2010), and
1 Customs Ordés) (2012.
The figure below idlusuiste aEesnovhailcayZdomeée s b &
Territorial Waters.
Coastal Zone
Continental Shelf Boundary of Sabah
------- Marine and Inland
......................... Boundaries
SOUTH CHINA SEA A "
A
~ g ~ /\/ C:asmln\emanunﬁaw
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Note : This map is produced solely
for the ICZM project and should
not be used for other purpose.

REGIONACONSIDERATIONS

In addition to Sabahan and Malaysi&ederallaws that regulate the @agal Zone
and the Exclusive Economic Zotiee waters are included in regionptograms and
initiatives. The twomost relevant ardisted below andinvolvethe participation of
agencies fronBtate and-ederal leved, cooperatingwith other agencies

* Exclusive Economic Zone Act 1984.

® Exclusive Economic Zone Act 1984, Section 3(1).



1 Sulu Sulawesi Marine Ecoregion Prograamand
9 Coral Triangle Initiative

OUTLINE OF THE BRIEF

This briefprovides details and analysis of each of the sections outlined above, and
will in time providean overview otrosscutting issueand anoverallanalysis

NOTE TO THE READER

The authors have done their best to integrate thelevant information while
keeping the brief to a manageable lengtiHowever there remain several
outstanding questions. We have highlighted thesdaxes throughouthe text. We
welcome your thoughtsnputsand questions

We also acknowledge that there are other importasgue areashat have not been
dealt with in enoughdepth in this brief. hese include a) the status of laws and
policies relevah to fish and coastal/marine wildlife and b) the extent of
conservatioar el ated initiatives along Sabah’
two brief are currently being developed.

S

S h c



SABAH S COASTAL



DESCRI PTI ON OF SABAH'S COASTAL Z/

Sabah has a Coastal Zdhat extends fromthe Inland Boundary (which runs aloag

60 metre contour linei.e. a line that marks 60 meters above sea lgvel the

Seaward Boundarywhich runs 3 nautical miles offshore.Sabah’ s Coast al
consists othe followingboundaries andireas, whicloverlap with each other

Inland Boundary

Coastal Shoreline

Foreshoreand Foreshore Reserye

Nearshore

Internal Waters,

Territorial Watersand

Malaysian Fisheries Waters and Maritime Waters

Nooak~wdE

Sectiors 1-7 below describe the areas listed above and Section 8 provides
commentary on the fact these areas are not clearly defimeldw.

AsageneralruesSabahan | aws gover.ThisSudebsasbet'ogin Coast al
the Ninth Schedule of Mwahlicla ofassifiesStage afde d e r a |
Federal authorityto legislate on subject mattefSFor exampleJand, hland and

riverine fishind matters are reserved for the Stat®In contrast the Federal

governmentis allowed tolegislateon matters relating tomaritime and estuarine

waters, with an exception to turtles.

The Nith Schedulealso provides foroverlaps where the State and Federal
governmentmay both legislate orsubjectmatter. For example, dth the Federal

and StateGovernmentare authorizedo legislate ornthe protection ofwild animals

and wild birds, along withegulating ondrainage and irrigation issué$An overview

of the Ninth Schedulef the Federal Constitutiors provided inAnnexl.

The next sections describe t he boundari es
working from the Inland Boundary out to sea.

1. S a b g@oastl Zondhland Boundary

The Inland Boundaryis a line that marks thanland perimeter ofSabah’ s Coast a
Zone™ Thelnland Boundaryis definedas a 60 metres contour ling.e. 60 metres
above sea level) that is intended include coastal sensitive habitats such as all

® State Land matters are under State jurisdiction, Malaysia Federal Constitution 1957, Ninth Schedule.
" Malaysia Fedetl Constitution 1957, Ninth Schedule, List Il, Section 12.

® Malaysia Federal Constitution 1957, Ninth Schedule, List Il, Section 2.

°The Federal Government passed the Fisheries Act (1985) regulating fisheries in Maritime Waters,
which includes water bodis within and outside of Malaysian Fisheries Waters, such as estuarine
waters, marine culture system or fisheries, see Fisheries Act 1985.

% Malaysia Federal Constitution 1957, Ninth Schedule, List I, Subsection 3.

' |CZM Project, The Coastal Zone ofb#ba Sabah Coastal Zone Profile 1998, see
http://www.townplanning.sabah.gov.my/iczm/Reports/Coastal%20Profile%20Sah@f/02-
THE%20COASTAL%20ZONE%200F%20SABAH. html
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mangroveareas and coastal peat swamf3sThe Inland Boundarymay extendup to
100km from the coast in some areas due to gradually sloping floodptain

The Inland Boundaryine has beenusedto managedevelopmentactivity alongthe
Coastal Shoreline * Both Federal and Stateagencies™ have adopted a
recommendedsetback for coastaldevelopment activity planned within the Inland
Boundaryto stretch at least60 metres from tle Mean High High Water i€ A
recommended setback is used to identifgw near a structure may be built from the
Coastal Shorelinéo reducethe impact of human activity and pollution to coastal
habitats'’ Additionally, a60 metres setback fodevelopmentactivity isutilized to
protect structures from damages due to coagtabsion*®

2. Coastal Shoreline

An exact definition of theCoastal Shorelines not provided by legislation, but is
described in a planning document Yarsl having
encompassing an area extending fré60 m landwarcof mean highhigh waterto a

water depth two to three times the maximum wave heightIn Sabah, this water

depth translates to approximatelyl2m below mean sea levél'As a result, it

overlaps with the Foreshore and Foreshore Reserdescussed belowThe @astal

Shoreline includes: mangrove areascoastal peat swamp¥ estuaries; andtidal

lagoon areas, with the exclusion of tidal rivérs.

3. Foreshoreand Foreshore Reserve

The Foreshore Reservies identified as an area that extends at least @@tres
landward from the“Mean High High Water lin&*Notably, the termForeshore

121CZM Project, The Coastal Zone of Sabah, Sabah Coastal Zone Profile 1998.
131CzZM Project, The Coastal Zone of Sabah, Sabah Coastal Zone Profile 1998; For a map of the

Preliminary Inland Boundary, see

http:/ /www.townplanning.sabah.gov.my/iczm/Reports/Coastal%20Profile%20Sabah/Figures/Figure%
2004%20Districts.gif

1% Shoreline Management in the ICZM Context in Sabah 1999, g9.37

*Sabah’s Town and Regional Pl anning Datipnart ment

Department have adhered to Malaysia Drainage and Irrigation Departrfiéntidelines on Erosion
Control for Development Projects in the Coastal Zone

'8 Ahigh water mark or linés a point that represents the maximum rise of a body of water over land.
" Shoreline Management in the ICZM Context in Sabah 1999, pp39,37see
http://www.townplanning.sabah.gov.my/iczm/Reports/Shoreline%20Management/desc.html

'8 Shoreline Management ithe ICZM Context in Sabah 1999, pp-3%7

91CZM Project, The Coastal Zone of Sabah, Sabah Coastal Zone Profile 1998; Shoreline Management
in the Intercoastal Zone Management Context in Sabah, 1999.

2% Shoreline Management in the ICZM Context in Sal9€9, p. ii.

?! Shoreline Management in the ICZM Context in Sabah 1999, p. 2.

?2 Shoreline Management in the ICZM Context in Sabah 1999, p. 20.

?% Shoreline Management in the ICZM Context in Sabah 1999, p. 11.

?* Shoreline Management in the ICZM Context inag8ab999, pp. 3:B9.
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Reserveis used interchangeably to also me&hore Reserve which is similarly
defined under the Water Resources Enactment.

The Foreshoreis an area of State landThe Foreshoe is defined inS a b aLlhnd s
Ordinanceas ther e gi on b et wavater markhand IGwivateg rhark of
ordinary spring tides?® The National Land Cod@965, a Federal law, defines the
Foreshore by the same boundaries.

4. Nearshore

Locatedbeyondthe Foreshoreand Foreshore Reseryis the Nearshore.The term

Nearshores not defined by eitheBtateguidelines or legislatiaf’ Neverthelessthe

Nearshorehas beendescribedas amarine area of growing concern dueto fishing

and turbidity problems®®a water quality problem that hasreated anadverse
impact onwater chrity and marine habitaté? Nearshore turbidityhas also been
linked to problems oflnland riverine sediment runff and coastal pollutiorf° No

seaward boundary is providedrf the Nearshore, thushe extent to which the
Nearshore overlaps with the Territorial Waters is unclear.

5. Internal Waters

TheFisheries Act (198@ses the terminternal Watergo refer to any areaof the sea
that is on the landward side of the baselindsom which the breadth of the
Territorial ®a of Malaysia is measuréd.

6. Territorial Waters

Under the Territorial Sea Act (2012the boundary of the Territorial Waters of

Malaysia is generally recognized to extet?l nautical miles from the coa3tAn

exception is made when applying certain Federal and State laws, which results in a
limitation of the Territorial Waters boundary to 3 nautical miles from the-lwater
mark**Sabah’s right t o Statedanctissses in the Teiriorli ct i on
Waters is limited to a 3 nautical mile boundary from the loater line**Sabah’ s
Territorial Waterextendt h e  Sjurisdict®rialsboundaries offshore.

?®\Water Resources Enactment, Section 40.

2% _Land Ordinance 1930, Section 4.

?" Shoreline Management in the ICZM Context in Sabah 1999.

28 Shoreline Management in the ICZM Context in Sabah 1999, g1,26.

2% Shoreline Management in th€ZM Context in Sabah 1999, pp-21028.

% Shoreline Management in the ICZM Context in Sabah 1999, g0.28

% Fisheries Act 1985, Section @e alsothe Territorial Sea Act (2012) and the Baseline of Maritime
Zones Act (2006).

¥ Territorial Sea Act 2012, Section 3(1).

®¥Territorial Sea Act 2012, Section 3(3); See also,
Zone Profile 1998, which identifies the boundaries of State Territorial Waters.

¥ Territorial Sea Act 2012, Samt 3(3).

% Territorial Sea Act 2012.
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Notably, the termState Territorial Waterss often used inreer ence t o a St &
jurisdiction within the Territorial Waters of Malaysi®Although there are no laws

that clearly define the meaning of State Territorial Waters, the terBiste

Territorial Watersaand theTerritorial Waters of Malaysiapply to the same area.

Annexllpr ovi des a c¢cl ear chronol ogy of | aws r el

7. Malaysian Fisheries Wateasid Maritime Waters

Malaysian fisheries waters overlap with the above areas and are defiméde

Fisheries Act @85) as: maritime waters under the jurisdiction of Malaysia over

which exclusive fishing rights or fisheries management rights are claimed by law and
includesa) the internal waters of Malaysidy) the Territorial $a of Malaysigin this

case of Sabah)and c)the ma i t i me wat er s compri sed I n
Economic @ne (discussed belowj’

Maritime waters are, somewhat confusinglgefined asbeing “the marine waters
adjacent to the coast thaihcludesmarine and estuarine waters within and beyond
Malaysian Fisheries Watet&®

The Malaysian Federal Government has exclusive fishing rights and authority to

manage maritime and estuarine fisheries within Malaysian Fisheries Wtars;

feder al | aws relating to Mallaysiiaa’’ss HBHZ hearmrrc
Continental Shelt®Marine and Estuarine fisherigslated laws further extends to

the Territorial Waters of Malaysid.Although the Federal government has exclusive

authority to regulate the Malaysian Fisheries Waters, there is amla@yen the laws

allowing for Sabah to govern land matters within the boundaries of the Territorial

Waters of Malaysi4?

8. Commentary

The above sectionspresent an overview ofhe Coastal Zone boundariemd sub

zoneshased onexisting State legislation angbvernmentdepartmental guidelines

Despite thevarious laws anghlanning documents el evant t o Sabah’s C
the literature suggests that theoundarieslack absolute clarityln addition, varying

terminology hasbeen used to refer tothe sameor similar boundaries inthe

% For examples referencing State Territorial Waters as area under State jurisdiction, see the National
Land Code 1965, Section 5 and ICZM Project, The Coastal Zone of Sabah, Sabah Coastal Zone Profile
1998. The Town a@hPlanning Ordinance 1950 also identifies land in the State of Sabah to include the
Territorial Waters, see Town and Planning Ordinance 1950, Section 4(C)(2).

% Fisheries Act 1985, Section 2.

% Fisheries Act 1985, Section 2.

% Federal Constitution Majaia, Ninth Schedule, List I, Section 9; and Exclusive Economic Zone Act
1984, Section 2.

0 Exclusive Economic Zone Act 1984 Part Ill, Section 8.

*1 Exclusive Economic Zone Act 1984, Section 2.

“2See Ninth Schedule of the Federal Constitution Malaysia Beritorial Sea Act 2012, which
recognizes that Sabah has authority to regulate land related matters up to 3 nautical miles.
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legislation and guidelines. Thmtuation hinders the development of a exact
complete profilein this brief.

The definition of clear boundariesof Sabah’ s Coastal theone i S
determination of State and Federal Government jurisdictiomcluding the
departmental responsibility and enforcemergower in designated coastal and

marine areas

LAWS RELEVANT TO SABAH'S COASTAL

This section discusses theelevant laws governingSab ah’ s CoEest al Zor
foll owing | aws regul at e adntandvandiForessorei n Sab a

Land Ordinancél1930)

Town and Country Planning Ordinar{@é®50)
Drainage and Irrigation Ordinan¢&956)
Sabah Ports Authoritifnactment (1967),
Forest Enactmentl968)

Parks Enactment (1984),

Wildlife Conservation Enactment (1997),
Water Resources Enactmefit998)

9. Sabah Biodiversity Enactmgi2000),

10. Environment Protection Enactment (2002),
11. Sabah Water Supply EnactméB003) and
12. Sabah Inland Fisheries and Aquaculture Enactr(20Q3).

N A WNE

In addition to the State laws, tHellowing FederalawsalsoregulateSabah’ s Coast a
Zone:

13. Territorial Sea Act
14. Environmental Quality Act, and
15. Fisheries Act.

The Fisheries Act (198%&nd the Environmental Quality Agqtl974)- above - are

enacted at the Federal level amelgulate areas within and outside 8Sfaba h’ s Coast a
Zone. A discussion of these laisseserved forthe Exclusive Economic Zone section

of this legal brief.

1. LANDORDINANCE

Description

S a b aLhnd ©rdinance (1930yas enacted to regulate the use and alienation of
land in SabahThe Land Ordinancés particularly relevant to coastal and marine
areas in designatinghe boundaries of State land andentifying Reserves. Special
provisions in the Ordinance further provide for codification of traditional land claims
to Native Title.

14



A full discussion othe Land Ordinance is availableEnvironmental Law and Policy
in SabahLand

The Ordinance establishes thatg land not reserved for public purpose usage or
under private ownership malyelong to theState?

Land
Land is broadly defined to reflect any one of the following meanings listed:

a. The surface of the earth and all substanaasriing that surface,

b. The earth below the surface and all substances therein,

c. All vegetation and other natural products, whether or not requiring
periodical application of labour to their production, and whether on or be
the surface,

d. All things attached to the earth or permanently fastened to any thing attac
to the earth, whether on or below the surface, and

e. Land covered by watéf.

TheLandOrdinance defines th€oreshore as an area &tateland situated between
“ t h e -wdter gdrk and lowwvater mark of ordinary spring tide'$® The National
Land Code (1965 Federal law, defines the Foreshore by the same bound®ries.

All titles or claims to land must be registered with tSgate?’ Title issued by the
State under the Land Ordinance is limited to surface aféBespite holding title to
land, owners are prohibited from extracting, removing or transporting materials
beyond the boundaries of surface areddvaterials such as cat, shell or sand
cannot be removed from State land without a licert&&imilarly, the same types of

*% Land Ordinance 1930, Section 4.

**Land Ordinance 1930, Section 4.

*>The Town and Regional Planning Department report uses the terminology Foreshore Reserve, and
defines this as a minimum 20 metres landward from the mean -high water, Shoreline
Management in the ICZM Context 1999, pp-3%/

*® National Land Code 1965%@ion 4.

*"Land Ordinance 1930, Section 88.

*® Land Ordinance 1930, Section 23.

*Land Ordinance 1930, Section 23.

*Land Ordinance 1930, Section 23; In a recent case, Vietnamese fishermen were caught with 20
tonnes of endangered and protected speciegiant clams found onboard a fishing vessel. The case
was transferred from Sabah’'s Fisheries Department
the clams were not considered specigfdfish because they are found on the seabeah @ea that is

part of State land)t was a considered a penalty to removeetclams without authorization frorthe

Land and Survey Departmerithe removal of the clams was cited ag@ation under Section 168 of

the Land Ordinance. See The Star Online, Twenty Tonnes of G&ans Seized From Vietnamese

15



materialsfound inrivers and seas cannot be taken from the land withoygraper
license>*

River andSeasore Reserves

With exception to lands with titleareas covered in water are recognized as State

land>? The Land Ordinanceprovides for the creation of either River or Seashore

Reserves, which must be established through documents of “fifkeserves are

established for land areas covered in water suctf as | | rivers, creeks,
watercour se, and of the s?¥&elbandCedindneel ow hi ¢
further gives the Stat&sovernmentthe judgment to exercise additional power to

designate portions of lands along water bodies, such as seashore abeasthe

high water mark, as reserves.

Reserves for Public or Residential Purpose

State lands may be designated for a public or residential purpose under the
discretion of the Yandi-Pertua Negeri, who is required jostify the establishment

of a Reserve with supporting evident&Reserves mape revoked in whole or in
part. For Reservethat were originally designated for protection and public works,
the revocationrequiresprocedures of notice and publication in tiBazette®’

Rights to Minerals

The State Governmentis guaranteed the right to access any mineralsieposits

contained in State landSpeci fi cal | vy, “coal , mi neral s,
oi |l s” aiedeas beldrgingt to the GovernmetitMineral oils are broadly

def i ned tnatural petoolewmdgasititmen, asphalt and other bituminous

s u b s t a’hThreugh this right, the Grernment isallowedto enter upon landto

acquire or extract thanineralslisted above.The Government must compensate for

any direct or incidental damages occurring on the land accessed for minerals.

The Ministef®is also permitted to grant licenses t@rivate entities or individuals

intending to extract minerals or other eleants contained irSate land. Access a

these areas fominerals or depositss limited to rights oficensing and leasing of the

land. Licensesare issued fora designated periodbasedu p o n t he Mi ni st e

Fisherment, 14 April 2014ttp://www.thestar.com.my/News/Nation/2014/04/14/Crimeopsclam/,
See also The Borneo Pogffishing Boat with 20 Toes Giant Clams Seized]5 April 2014,
http://www.theborneopost.com/2014/04/15/fishingboat-with-20-tonnesgiantclamsseized/

*! Sabah Land Ordinance 19%&ction 23A.

°2 Sabah Land Ordinance 1930, Section 4.

*3 sabah Land Ordinance 1930, Section 26.

** Sabah Land Ordinance 1930, Section 2¢{)L)

° Sabah Land Ordinance 1930, Section 26(2).

°® Sabah Land Ordinance 19%&ction 28(1).

*" Sabah Land Ordinance 19%&ction 28(1)(3).

° Sabah Land Ordinance 1930, Section 24.

%) Sabah Land Ordinance 193@cfon 24(4).

®®The Lands and Surveys Department is responsible for enforcing the Land Ordinance and is under
the supervision of Sabah’'s Chief Minister.
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judgment.

For native communities residing in or adjacent to the boundaries of coastal areas,

land claim issues may ari§&éOne of thepurposes ofthe Land Ordinancevas to

incorporate traditionaladat| aws governing native peopl e’
lands®? The establishment of Native Title allows for the formal recognition of Native

Customary Rights to land.

Native claims to land anerovided forunder the principle of Native Customary Right
which is based on customary tenure of latidative Customary Rightwe defined
in the Sabat.and Ordinancand set outin the box below.

Native Customary Rights

a. Land possessed by customary tenure,

b. Land planted with fruit trees, when the number of fruit trees amounts to fifty g
Qupwards to each hectare,

c. Isolated fruit trees, and sago, rotan, or other plants of economic value, that
claimant can prove to the satisfaction of the collector were planted or upkept
regularly enjoyed by him as his personal property,

d. Grazing landhat the claimant agrees to keep stocked with a sufficient numbe
cattle or horses to keep down the undergrowth,

e. Land that has been cultivated or built on within three years,

Burial grounds or shrines, and

g. Usual rights of way for men or animals frometiy, roads, or houses to any or all
the above®*

o

A Collectoris assigned to document and decid# claims toQustomary Tenure or
rights to land®®Native Customary Rights to land are eithexcognizedthrough
monetary compensation oactual grant of land®® The grant of land is recognized
with the issuance of titl&’

®! Justine VazAn Analysis of International Law, National Legislation, Judgments, and Institutions as
they Relate with Territories and Areas Conserved by Indigenous Peoples and Local Communities
Malaysia, Report No. 15. Malaysia (2012).

°2 Amity Doolittle,Property & Politics in Sabah, Malay§2905).

®® Sabah Land Ordinance 1930, Section 15.

** Sabah Lan®rdinance 1930, Section 15.

®® Sabah Land Ordinance 1930, Section 14.

®® Sabah Land Ordinance 1930, Section 16(1).

®” Sabah Land Ordinance 1930, Section 16(1).
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The process to acquirlative Title acknowledgedNative Qustomary Rghts to land
along withan i n d iright o wsel ands occupy the larfd.Claimsmay be
converted into Native Title by establishipgoof of continuous use or occupation of
land.®®

An alternative option for native communitieim acquiring Native Title is teeek
GCommunalTitle for the use of collective landCommunal Title allows fawhole or
partial subdivisions of collective lané&For grant of Communal Title, the Collector

of Land Revenue is appointed as a Trustee acting on behalf of the natives without
any power of salé’

Land may be granted communal titeder the followinghree situations

1 Governmentdesignatesstate land for natives of Sabah

1 Grantsto customary tenure of landand

1 Grants of land recognized under claim to native customary rightslong as
land is held for common usage and benefit to native communities and not
assigned to private ownershiff

Native Reserves

In acting to protect the present and future interests of natives of Sabah, the Yang di
Pertua Negerinay designate an area as a Native Resét\e.establishing a Native
Reserve, the purpose must be statédilienation of land in a Native Reserve is
restricted, with exceptions to alienation to natives to enter under the Register of
Native Titles or FielRRegister> The land of a Native Reserve may be used for future
cultivation.”® The Secretary of Natural Resources or District Officer of the Land and
Surveys Department may be assigned as the trustsponsible for thecontrol and
management of a Native Rerve!’

Case Study

Land Ownership iMun Sakaran Marine Park
Description

Tun Sakaran Marine Park, also known as Semporna Islands Baukrisr e n t |layges§
marine park extending acros85,000 hectares, and is formed of eight islands, includ

®8 Justine VazAn Analysis of International Law, National Legislation, Judgments, and Institatons
they Relate with Territories and Areas Conserved by Indigenous Peoples and Local Communities.
% Sabah Land Ordinance 1930, Section 65.

®Sabah Land Ordinance 1930, Section 77.

"t Sabah Land Ordinance 1930, Section 76.

2 Sabah Land Ordinance 1930, Section 76.

® Sabah Land Ordinance 1930, Section 78 (1).

* Sabah Land Ordinance 1930, Section 78(2).

’® Sabah Land Ordinance 1930, Section 79.

’® Sabah Land Ordinance 1930, Section 78(3).

" Sabah Land Ordinance 1930, Section 7848)
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Sibuan Island; Maiga Island; Sebangkat Island; Selakan Island; Bodgaya Island; Boh
Island; Mantabuan lIsland; and Tetagan Isl&hd. the process of gazettinfun Sakarar
Marine Park challenges were faced due to tlbfferent types ofland ownershp found
among the proposed islandsaihd ownership was not clearly resolved on some islands.
eight islands of the Park were made up of State land and land with Native Title, alon
other land that had pendintyativeCustomary land claims.

The setion below provides an overview of the classification of ownership at the time o}
draft proposal forTun Sakaran Marine Parln 2001. A description ofun Sakaran Marin
Park, which was gazettdin 2004, is wailable in the section on thearksEnactmentbelow.

Marine Areas

The proposedmarine areaincluding all reefs, seabed, and lagosare recognized aa part
of State land®®In the establishment oTun Sakaran Marine Parke Gazetteidentified all

of the coral reefs surroundintie Islands andn the near vicinityto be included as part of
the protectedarea®

State Land Conversion

As discussed later in this brief, Section 3 of the Parks Enactment allows the YRsrgudi
Negeri to constitute any Statland as a Park. Prior to thezgttement of Tun Sakaran
Marine Park the entire land of Bodgaya Island, Boheydulang Island, and Tetagan

belonged to the Staté? A portion of Sebangkat Island, 45 out of the 51 hectares of laad
also State propdy.®

Native Title

On Selakan Island, there were Rétive Titles issuedIn establishing the Park, theveere no
disputesfrom individuals holding Native TitféOn Mantabuan Islandpne Native Title was
granted for the entire island, with five other claamts®®

The gazettement of Tun Sakaran Marine Park did not affect the existing Native Cust
Rights held on the island8.

Land Claimed Under Native Customary Rights

At the time of the proposal for Tun SakardMuarine Park, unresolved Native Customg
Rights lad claims were pending the approval tife Land and Survey Department. (
Sebankat Island, themras one pending claim for six hectarés addition,Maiga Island had

"8 Declaration of Tun Sakaran Marine Park, 22 July 2004, S.D. Plan No. 99197552.

® Semporna Islands Darwin Project, Part 10 Legal Aspects and Regulations, Management Plan for the
Semporna Island Park Draft2001.

8 A point noted in Semporna Islands Darwin Project, Part 10 Legal Aspects and Regulations

® Declaration of Tun Sakaran Marine Park, 22 July 2004, S.D. Plan No. 99197552.

8 Semporna Islands Darwin Project, Part 10 Legal Aspects and RegulationseiMen@glan for the
Semporna Island Park.

8 Semporna Islands Darwin Project, Part 10 Legal Aspects and Regulations, Section 10.2.2.

8 Semporna Islands Darwin Project, Part 10 Legal Aspects and Regulations, Section 10.2.2.

% Semporna Islands Darwin Projegrt 10 Legal Aspects and Regulations, Section 10.2.2.

® Declaration of Tun Sakaran Marine Park, 22 July 2004, S.D. Plan No. 99197552.
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six pending claims covering the entistand,while Pu Sibuan Island had thirtwo pending
claimscovering the entire islang.

In issuing in a decision for a claim for Native Title,ltand and Survey Department generg
may take a few years to issue a final decidftfrom the research ewucted, it is unclea
whether all of the pending Native Customary Rights cldonsireas of Tun Sakaran Marin
Park wereresolved prior to the establishment of the Pardowever,from the Gazette
declaration for Tun Sakaran Marine Park appearghat pending Native Title claims do ng
need tobe resolved prior t@azettement. This assumption is based on a provision of the
Sakaran Marine Park declaration thallowed for future claimants of Native Customa
Rightsto apply for Native Title to lant.

Question

Were all the pending Native Customary Right land claims resolved prior to the gazettg
of Tun Sakaran Marine P&Must land claims be resolved prior to gazettement of a Park

The Lad and Survey Departmefi{ “t he Department”) operat es
Minister and is responsible fahe implementation and enforcement of the Land

Ordinance® The Department further handles the delineation of State land
boundariesand conduts land surveys to settle land disputéSAnother function of

the Department isto define the boundaries of Reserv&sThe Department also

reviews and approves land applications and claims to Native Customary Rights.

The Land and Survey Department ngaforce the provisions of theLand Ordinance
through the Magistrate? It is unclear if prosecutions are handled by the Land and
Survey Department or st be referred to the Attornee ner al ®*s Of fi ce.

8 Semporna Islands Darwin Project, Part 10 Legal Aspects and Regulations, Section 10.2.2. The
authors are unable to fintdow this situation was resolved.

8 Semporna Islands Darwin Project, Part 10 Legal Aspects and Regulations, Section 10.2.2.

8 Claims to Native Customary Rights is allowed under Sections 15 and 16 of the Land Ordinance,
Declaration of Tun Sakaran Marine B&R July 2004, S.D. Plan No. 99197552.

“®The Chief Mi ni ster’s Department has used the
http://www.sabah.gov.my/jkm/brdefault.aspHowever, the Department has albeen referred to as

the Lands and Surveys Department (plural).

% sSabah Land and  Survey  Department,  Official  Website,  Functions
http://lwww.jtu.sabah.gov.my/homepage/index.cfm?section=about&action=function

sSapbah Land and  Survey  Department,  Official  Websi Functions
http://lwww.jtu.sabah.gov.my/homepage/index.cfm?section=about&action=function

% For example, the Land and Surveys Department may designate Reserves and may assign a District
Officer to manage Reserves as a trustee, see Land Ordinance 1986h 8¢

% Sabah Land and Surveys Department, Official Websiten://www.jtu.sabah.gov.my Land
Ordinance, Section 16.

% Land Ordinance 1930, Sections 164 and 165. See also, James Lam Chee Seng, Enviranrirental L
Malaysia (Borneo Edition) 2007, p. 23.
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2. TOWN AND COUNTRY PLANNING ORDINANCE

Description

S a b arawn sndCountryPlanning Ordinancgl950), contains rules and regulations
for the structureddevelopment of land, towns and other arems SabalY” Multiple
institutional bodiesare responsible foimplementing laws and guidelinegelevantto
developmentalongS a b aCbastaShorelineand Inland Boundary

Coastal Shorelinédreas as Land

Areas covered in water may be included within the classificatiddatiahState land.
Although the @dinance doesot specifically identify the Coastah&eline as land
area S a blewm * asd Regional Planning Dapgment has emphasized the
management CeastalIoeelna &sa matter under State jurisdictionFor
example,the Town andRegionaPlanning Departmensupported the development
of a Shoreline Management Plgdiscussed belowas part of a larger government
initiative, known as the Integrated Coastal Zone Management PrdfeBite project
was developed with the goal ofdentifying Sa b a h’ s bouondaaies aral |
strategizingrecommendtions for the development ostructure plans relating to
coastal areagdescribed belowj®

Overlap withCoastal Shoreline Areas
Amenities

The Town and Planning Ordinangegulatesamenities that may be found along
Sabah’'s Co a¥6ane of $herelavani amanéiesregulated under the

Town and PlanningOrdinance relate to the following initiatives @ 2zoning

developmen for agriculture, forestry, industry, commerce or opepaces like
national parksp) preservaton of natural beautysites c) preservation of objections
of archaeological or historicaiterest and;and d prohibition, regulation and control
of the disposal of waste materials and refue.

Water Supplysewerage

A separate provision of th&rdinancefurther provides forthe development and
facilitation of “wat er suppl vy, sewerage,
di s p %Hawever, theOrdinance does not provide specific details as the

% Statement made referring to how the Attorney General handles prosecutions under the Land
Ordinance, see James Lam Chee Seng, Environmental Law in Malaysia (Borneo Edition) 2007, p. 23.
" Town and Planning Ordinance 1950.

% Integrated Coastal Zone Management Project Official Site,
http://www.townplanning.sabah.gov.my/iczm/

% Shoreline Management in the ICZM Context in Sabah 1999.

1% Town and Planning Ordinance 1950, Part IV. A definition for amenities is not provided under any
legislation, however, amenities are commonly known in Town and Planning as natural -onadan
features of a location that are utilized by the public.

%2 Townand Planning Ordinance 1950, Part IV.

12 Town and Planning Ordinance 1950, Part IV.

21



extent in which swerage and water supply issues shotlid regulatedunder the
Ordinance The management of drainage of water supply provided forunder
Sabalf) Water Supply Enactmefgee below)

Structure Plans

To comply with theOrdinancé s pr ovi si ons for controll ed ¢
development of SabahPlanning Schemes are requiredat the district and state
level’®®Theterm Shene is also referred to aPlansunder the Town and Planning
Ordinance'®* A Sheme at the district level is known adestrict Plan.'°° At a district

level, Schemealsomeans d.ocalPlan.®®

In addition topreparingplans at the district levelthe Directorof State Town and

Regi onal Pl anni ng D eipraspdnsibe ror prepérgtaldraft Di r ect o
Sructure Phan for the entire State of Sabdfif) The Structure Plan is intended to

serve as a broad strategic policy for the developmeranfl inSabah including the

Territorial Waters of the Stat&®

Priorto the development of thedraft Structure Plan, the Director mushdergo a

series of stepsn approvingthe plan In developinga draft Structure Plan,he
Directorshould preferably seethe advice andnput of Local Authorities and other
authorities*® The Director musthen publicize the draft Structurel&n and seek the

input of anypersonsor bodies that may be affectetly the proposed plan*° The

feedback received from the stakeholderspotentially affected must then be

presented to the Centralown and Country Plannipard( “ Cent r &df Boar d”)

In a written statement, the draft Sructure Plan must incorporate the following
information:

1. Astrategic policy that assessthe likely trends of the physical development
of the State

2. Policy and general proposals relating to the development and use of Sabah
land, including territorial watersand

3. Other important matters asletermined by the Central Board™?

Thedraft StructurePan is subject to theapproval of the State Cabinetyho may
require modificationsand partially approveparts of the plan'**In between the
stages forCabinet approval and Gazettemeot a draft Structure Plarthe Central

103
104
105
106
107
108

Town and Planning Ordinance 1950, Part IA.

Town and Planning Ordinance 1950, Section 2.

Town and Planning Ordinance 1950, Section 2.

Town and Planning Ordinance50) Section 2.

Town and Planning Ordinance 1950, Part IA, Section 4C.
This provision identifies Territorial Waters of the State as an area of State land,oseeand
Planning Ordinance 1950, Part IA, Section 4C(2).

1% Town and Planning Ordinance 195@yt IA4C(4).

9Town and Planning Ordinance 1950, Section 4D.

" Town and Planning Ordinant85Q Part IA.

2 Town and Planning Ordinan85Q Section 4C.

3 Town and Planning Ordinan85Q Section 4E.
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Board may need to resubmit proposals and amendmétits.

Although District Plans have been developedt the district level it is unclear
whether a comprehensive draft Structure Plan for the entire Sabah has similarly
been accomplished.

Development Control

To develop areas of land, planning permission is requiféd. development must be
in compliance with @istrict or LocalPlan.*** In applying foplanning permission, the
applicant is also required to submit an application layout plan, which mddtess
some of the following measures

T Potection and i mprovement ,of the | and’ s
T Preservation of the,land’s natural topog
1 Improvement of its landscapend

f Preservation and planting of tre€s®
Institutional Framework and Implementation
The followingoodies andpositions wereformed under theOrdinance

Central Town and Country Planning Bqard

Director of State Town and Regiofdanning Department (also the Town and
Country Plannerjand

1 Local Authorities

1
T

Sabah’s Town and Regi is alsolrespBrsialenfarihandlingDe par t |
matters provided for under th@own and Planning Ordinanadiscussed below
Central Town and CountBlanningBoard

The Central Town and Country Planning Boastves as the body responsible for
identifying and implementingpotential policies and proposalfr development
activities within Sabah **” The list provided below consistof relevant
representatives fromgovernmental agencies anidstitutions forming the Central
Board

Ministry of Tourism, Culture aninvironment
Department of Land and Survey
Department of Agriculture

State Economic Planning Unit

Department of Irrigathn and Drainage
Sabah Ports and Harbours Departmentd

= =4 -4 48 8 9

4 Town and Planning Ordinant85Q Section 4E (FY).

"5Town and Planning Ordinand®5Q Section 28A; Development is defined as the carrying out of
construction, building or engineering on, over or under land that will result in material change to the
land, Town and Planning Ordinant@5Q, Section 2.

8 Town and Planning Ordinan85Q Section 28D(1)(a).

" Town and Planning Ordinant850,Section 3(2).
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f Department of Public Works®

The Central Town and Country Planning Boardaiso responsible for overseeing
Local Authorities who are required to develBpaft Schemes for individual districts,
to be incorporated in a Comprehensive Development Plan for SH3ah.

Town and Country Plannand Director

TheTown and Country Plannés assigned athe designated lsief executive officer
and advisor to the Central Board’ The Planneis alsothe Director ofState Town
and Planning Department! TheDirector is requiredto issue policies and proposals
in the devel op nseandtownsf?The Biteedn musalsbcarry dut
additional duties asecommended odirected by theCentralBoard** For example,
the Directormayact as an intermediary in relaying information to Local Authorities
about the Cent randproposeapplidiesS$’ deci si ons

Local Planning Authorities

Local Planning Authorities eresponsible for implementingolicies and provisios
specifiedunder the OrdinanceA Local PlanningAuthority may only oversee the
development of lands and buildings withia district gurisdiction. The Local
Authority isalso esponsible for preparing draft Structure Ran, asdiscussed above

Townand Regional Planning Department

S a b aTmwnsand Regional Planning Departmenterseesthe development of
towns and areas, includintpe astalZane. This department alsmonitors setback
development ofareasand approving development of permanestructuresalong
the Coastal Shorelin&”

The Integrated Coastal Zone Management UiEZMUnit) was formed in 1999
under the Town and Regional Planning Departmeat coordinae management
projectsrelatingtSabah’ s coast al di stricts.

Inter-coastalZone ManagementShoreline Management

In the late 1990s, th&abah governmenéd a collaborative initiativdor the development of
a fully htegraed Coastal Zone Managemefit” | Cprdittjo effectively manage coasts
resources?*TheMinistry of Tourism, Culture and Environmertihe Drainage and Irrigatiof
Department, and the Town and Regional Planning Department were the main ags

8 Town and Planning Ordinant®50, Section 3.

9 James Lam Chee Seng, Environmental Law in Malaysia (Borneo Edition) 2007 p. 86.

2 Town and Planning Ordinant850,Section 4.

21 Town and Planning Ordinant850,Section 4(1).

22 Town and Planning Ordinant850,Section 4.

12 Town and Planning Ordinant850,Section 4(2)(a).

24 Town and Planning Ordinant850,Section 4(2)(b).

125 Shoreline Management in the ICZM Context 1999, page. 39.

1% The following information in this section was adapted from resources detailing the Shoreline
Management project, see Homepage for Sabah Integrated Coastal Zone Management available at
http://www.townplanning.sabah.gov.my/iczréind Shoreline Management in the ICZM Context 1999.
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involved in thedevelopment of the initiative, along with the support received from th
Danish government.

Throudh the ICZM projectthe Sabah Government issued a series cofastatrelated
management plans and policies, including a paesessingastal Shoreline development,
TheoverallICZM project wasdividedinto three areas 1) the Cachment Management Plan
2)the Shoreline Management Plaamd 3) the Marine Mnagement Plan

The Shoreline ManagementPlan was specifically released as part of an initiative to add
the developmento f S aCoasthl Baseline™’ The Shoreline Managementa? examine
and strategizd the management ofnland and seaward boundaries straddlimgbetween
the Shoreline. The top area of concerns addressed in #an relatesto coastal erosion
degradation of coral reefgnd restrictionon coase sediment supply from riveand beach
sand mining.

ThePlanprovides guidelines, diagrams ana&ymof the Coastal Shoreline arand assesse
theexi sting guidelines that i mpaSadeline¥ror
example, thePlanrecommended the need to followuidelines for the setback of permane
structures to protect the coastal shorelinakng with te clearing of mangrovierests

The Marine Management Plamvas developed tdocus on the marine area beyond thg
Shoreline. Unlike the Shoreline Management Plén,is unclear whether a Marine
Management Plan has been developed,ths Town and Regional Planning Departm
have not issued a copy

Despite the publication of th&horeline Maagement Plan and the other focus areas of {
overall ICZM projectt is also unclear as tthe level ofimplementationof the ICZM Project
at the State and local planning level

3. DRAINAGE AND IRRIGATION ORDINANCE

S a b aDmainage andirrigation Ordinancg1956)provides regulation ordrainage
and irrigation areas. The Ordinancecontains provisions forthe construction and
facilitation of waste channels and water resourcparticularly in urban areasyhich
may significantlympact coastal shoreline and marine areas.

The drainage process isdefined asa method of controlling the removal of water
through manmade mechanismsor natural run off for agricultural and other
purposes-?° Drainage worksare constructedto channel drainage for water and
waste removal

127
128
129

Shoreline Management in the ICZM Context 1999.
Shoreline Management in the ICZM Context 1999.
Drainage andrrigation Ordinance 1956, Section 2.
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The Drainage and Irrigation Ordinanceassigns power to the Minister in
administering regulation of drainagend irrigationareas.The Yag di-Pertua Negeri

has the poweto selectcertain areas for either drainage or irrigatiosage™*°

Drainage and Irrigation Committee

The Drainage and Irrigion Committee (“the Committeé) is authorizedto make
decisions and policiaa accordanceavith the provisions othe OrdinanceOne of the
functions of the Committee is to classify lands for drainage and irrigation
utilization.*** The Committeés made up ofhe followingrelevantmembers:

District Officer Of the District (or the President Of The Municipality)
CollectorOf the Distict,

Executive Officer As Secretaand

Director Of Agriculturé>?

= =4 =4 -9

Drainage and Irrigation Department

S a b aDmainage andrrigation Department(“the Department) is the institutional

body established to handle irrigation and drainage matteasd ismanaged under

Sabah’'s Ministry of Ag'¥Aag Wwithuheastandaasdn d F o o o
irrigation and drainage concerns, the Departmemandles matters of hydrology,

food mitigation coastal engineeringnd urban drainage.

S a b abrdinage andirrigation Department mphasison coastal engineering
addresses the concerns of development avastalareas.*** The Departmentworks
with the FederaDrainage and IrrigatioDepartment-**to address coastariorities
in the following three areas:

f Coastakrosion management®
1 Improvement of the river mouthand
f Maintenance of recreational beaché¥

In addressing Coastal Shoreline development,Diepartmenthas also collaborated

with S a b aTlmwnsand Regional Plannirfgepatment and Ministry of Tourism,

Culture and EnvironmenBeyond t he Department’'tdis focus
unclear as to the extentofthBe par t me nt ' srespandibhitgta addregs a n d

other sewerage and pollution pblems linked to coastal areas.

¥ prainage and Irrigation Ordinance 1956, Section 3.

3. Drainage and Irrigation Ordinance 1956, Section 4(1)(d).

¥ pbrainage and Irrigation Ordinance 1956, Section 4(2).

133 Department of Drainage and Irrigation, http:/mw.did.sabah.gov.my/
1% To address coastal erosionhe Department has Quidetnes omEodiop refer r
Control for Development Projects in the Coastal Zone devel oped by the Mal aysi an
and Irrigation Department.

1% Coastal Engineerin@epartment of Drainage and Irrigation, http:/Awww.did.sabah.gov.my/

137 Coastal Engineerin@epartment of Drainage and Irrigation, http:/Awww.did.sabah.gov.my/
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4. FOREST ENACTMENT

Description

The Forest Enactment{1968 provides protectionand preservationto forests
through the establishmentof Forest Reserves® Forest Reserves may be used to
extend protectionto habitats and areas found along ti@»astal Shoreline andland
Boundary which includesnangroves, coastal peat swamps and wetlands.

Afull discussion ofhe Forest Enactment is availableEinvironmental Law and Policy
in Sabahforess, Mangroves and Wildlife Reserves

Classes oforest Reserves

There aresevenclasses of Forest ReserveBrotection Forest (Class 1); Commercial
Forest (Class Il); Domestic Forest (Class Ill), Amenity Forest (Class IV); Mangrove
Forests (Class Wirgin Jungle Reserve (Class )] w/idlife Reserve (Class V.

Establishment 6a Forest Reserve

The establishment of a Forest Reserve generally inteneéd to ensure special
protection reasonertaining tosoil, wildlife, ecological or water conservatitf.

The Yang dPertua Negerimay formally establish a Forest Reserve in areas not
already reserved for a special or special purpoEBe @zettement of a Forest
Reserve requires a mulitage process of proposal, notice of proposal, period of
restrictions on title and activities, obgtions to proposed land, and the review of

objections***

Mangrove Forests
Relevance to Coastal Zone

According to the Department a@rovesHroSaleah tovg
331,325 hectaresind constitute57% of the total Mangroves in MalaysfAMangroves are
identified asareas of significancen Sabah as they provide physical protection along
shoreline and serves aa breeding ground forsome marine species*® For coastal
communities, mangroves alsoe important for their richnatural resources.

In addition toMangroveForests, tidalforest areasunder the purview of thenter-coastal
Zone Managementprojects includethe following boundaries found up to the 60 met

138
139
140
141
142

Forest Enactment 1968.

Forest Enactment 1968, Section 5.
Forest Enaehent 1968, section 5A.
Forest Enactment 1968, Section-34.

Chapter 9, Forestry, Sabah Coastal Zone Profile, 1998, available at
http://www.townplanning.sabah.gov.my/iczm/Reports/Coastal%20Profile%20Sabah/ch09/09
FORESTRY.html
3 Chapter 9, ForestrBabah Coastal Zone Profile, 1998; Chapter 23 Forest Annual Report.
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countour line Beach ForestNipah Forests, Transinal Forest, SwamgForest and

DipterocarpForest.***

Nipah Forests contain Nipah palm and are found in pure or mixed with mangrove s
over large areasBeach Forestare identified as an area found along the Coastal Shore
and onsome of the offshore island#\ definition ofTransitional and Swamp Foresssnot
defined in thelCZM Coastal Zone Profile on Foredioweverthese types of forestsaire
placed in the same category as the Beach Forest. Dipterocarp Faresitso notlefined*®

Setback along Mangroves

Development alongnangroves located near theCoast is generally not recommended, &
generally varies depending on thecation ofdrainage channels and the composition of t
mangrove fringe’® The currentguideline in pace for development on the fringe (
mangroves i80 metres from the vegetation line, according to the (FedleDepartment of
Environment. The (State) Drainage and Irrigation Department recommends a 4
vegetation line that is generally not applicabtelarge intertidal mangrove area¥’’

Role of Department of Forestry

Management and protection of mangroves are under the responsibilitySad b a
Department of ForestryUnder the Forest Resource Division NfRand Forest Researc
Center (FRC), restoration programs are in place tmagamangrove forests and coast
areas along the coastal districts of Sandakan, Kudat and Bedfff@ome of the
rehabilitation projects include the replanting of trees and mgeoves suffering
environmentaldegradation along the coastal areas.

ProtectedMangrove Forests

The followingis a list ofProtectionForest Resensin Sabahwhich contain mangroves an
are gazettad under the Forest Enactment? Neither of these Forest Reserves are local
alongthe CoastalShoreline:

I Kota KinabalWetland Centreand
I Sepilok Forest Reserve

4 The following descriptions on the type of tidal forests is discusSkdpter 9, ForestrySabah

Coastal Zone Profile, 1998.

*>However, the Sabah Wildlife Department identifies Dipterocopests based on their elevation
level as follows:te Lowland Dipterocarp Forest (10800 feet above sea level), Upland Dipterocarp
Forest (500 1,500 feet above sea level) and Highland Dipterocarp Forest (3,3@00 feet above
sea level). Seduttp://www.wildlife.sabah.gov.my/NaturelnSabah.htm

18 Shoreline Management in the ICZM Context in Sabah 1999, p. 41

" Shoreline Management in the ICZM Context in Sabah 1999, p. 40.

8 Shoreline Management in the ICZM Context in Sabah 1999, p. 40.

9 These Frest Reserves were listed under the World Wildlife Fund Malaysia website,
http://iwww.wwf.org.my/about_wwf/what_we_do/forests_main/the_malaysian_rainforest/types_of
_forests/mangrove_forests/
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5. PARKS ENACTMENT

Description

The Parks Enactment (1984)rovides for the establishment, management and
administration of Parks and National Reserves in Sabah.

Types Of Protection

Either a Park or a Nature Reserve may be established undétahes EnactmentAs
recognized under théand Ordinancea Park may be established on any area of land.

A Nature Reserve may be established for any area of land as designated under Part Il
of the Enactment. Areas of land containing a minimum size of 2,500 acres but lacking
one or more characteristics to qualigs a Park maynstead be designated as a
Nature Reservé®

Establishment of a Park or Nature Reserve

The process fodesignatingland or aquaticareas as a Park or National Resernve
Sabahis generallyinitiated by the State Governmenthe procesdegins with the
Yang dPertuaNegeri proposing an area of land for a Park atuxe Reserveé> The

first step requires a lapse of a period of time from the notification of intention for a
proposed Park or Nature Resert’8Once a publication of a notificath of intention

has been declared, the following activities are prohibited: alienation of land; building
of a new house; formation of a plantation; clearing for cultivation; and hurfiig.

A proposed Park or Nature Reserve will undergo the following additional process for
gazettement:

Publication of notice

Prohibitions on the alienation of land, new building and cultivation in the

proposed area

1 Inquiry conducted by district Officer of @aition on potential objections
and claims,

1 Submission of fact of inquiry to the YangPRdirtua Negeri of all rights,

privileges, objections and opinions,

Regulation imposed by Board to Exercise Right and Privilege, and

Acquisition of land acquired for aafk or Nature Reserve (discussed

below)*

T
T

= =

The establishment of a Park or Nature Reserves cannot easily be revéised.
notification for degazettement requires specifying the proposed area of |lartdch
no longer requires protection under a Park or Nat&eserve statu$>® A section or

1%0parks Enactment 1984, Section 2.

*1 parks Enactment 1984, Section 3(b).
152 parks Enactment 1984, Section 4.
153 parks Enactment 1984, Section 5.
154 parks Enactment 1984, Sections2
1% parks Enactment 1984, Section 18.
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whole part of aPark and Nature éserve may only be revokdshsed on supporting
scientific research or thorough invegf@tion to support degazettement of an area.

A detailed outline of the entire process and requirements &pplying a Park or
Reserve in Sabais set outin Environmental Law and Policy in SabB&arks and
Nature Reserves

Land Conversion

State land that has been vested in the State and acquired unddrahd Acquisition
Ordinancemay be declared as a Park biature Reserv&®The Yang dPertua
Negeri has the power to acquire alienated land and use it for a public purpbse.
Parks and Nature Reservase considered landised for apublic purpog.**® The
public must be given notice when a proposed Land will bevexiad into a Park or
Reserve?®

The Parks Enactmenalso allows for the partial or whole conversion of Forest
Reserves, Game Sanctuary, Bird Sanctuary or any other Reserve or Sanctuary into a
Park or National Reser&’Once a Reserve or Sanctuary is converted to a Park or
National Reserve, its previously designated status will be reviRed.

Recognized Species
Animals

TheParksEnactmentcontains provisions restricting activities harming animal species

within Sabah ParksAnimals are defined to include a range of species, specifically
those within the <classification of ““mamma |
coral (whether living or dead) any vertebrate or invertebrate animal living in aquatic

and terrestrial en i r o n HfSaonte animals may be classified as such despite their

physical characteristics. Portions of an animal, known a3ra@phy are also

recognized as part of an animai®A Trophy is a durable portion of an animal,

whether or not alive'®™A Trophy mg¢ i nclude a “bone, claw,
plastron, feather, hair, ho®%f, ivory, beak

Marine species fall into all of the various categories of animal species identified
under the Enactment such as mammal, fis crustaceanarthropods, echinoderms,

1% parks Enactment 1984, Section 10.

1571 and Acquisition Ordinance, sectidrf1)

8 and intended for a public purpose are to be used in connection with the conservation,
improvement or exploitation of natural resources. Land Acquisition Ordinance, section 2 (h), Parks
Enactment 1984, Section 10.

159 parks Enactment 1984, Section 6

10 parks Enactment 1984, Section 12.

181 parks Enactment 1984, Section 12.

152 parks Enactment 1984, Section 2.

183 parks Enactment 1984, Section 2.

184 parks Enactment 1984, Section 2.

1% parks Enactment 1984, Section 2.

30



cnidarians or coral.Coralis alsodefined tomean“ | i vi ng pol yps and/ or

skeleton, hard calcereous or s¥ft, dead

Plants

Protected Plants are species identified in Schedule |, Part |l dErlaetment The
speciedisted are all found within inlandr terrestrial areas-®’

Vegetation

Vegetation isdefined as vegetable matter, living or de¥8Examples of aquatic
organisms inkcide vegetable matter such as the following aquatic plants: sea grass,
seaweed, and marine algd&’

Marine Parks

Both marine and terrestrial land protected areas have been implemented under the
Parks Enactment, allowing for broad protection of species fowittin land and
water bodies.

TheEnactmentoriginally incorporated seven gazetted Parks for management under
the Sabah Parks Enactment, two of which are Marine Pa?R&e most up to date

list of Sabah Parks should keferredto in the Gazette The followingoox presents a

list of Marine Parks provided on the official Sabah Parks Department website, that
have been gazetted since the Parks Enactrifént

Marine Parks Under the lnagement of Sabah State Parks

1. Tunku Abdul Rahman Park (1974)

2. Turtk Islands Park (1977)

3. Palau Tiga Park (1978)

4. Tun Sakaran Marine Pdf&emporna Islands Pai({2004)

5. Sipadan Island Park (2004)

6. Tun Mustapha Marine Park (expected to be gazetted in 2015)

Turtle Islands Park wamiginallygazetted under thd=auna Conservation Ordinance
(1963) in 1977, which was repealed by the Wildlife Conservation Enactment
(1997)"* Turtle Islands Park, comprising of three islands is also identified as part of
the Turtle Island Heritage Protected Area (TIHRMHer this proéected designation,

156 parks Enactment 1984, Section 2.

187 parksEnactment 1984, Schedule (Section 2).

%8 parks Enactment 1984, Section 2.

%9 parks Enactment 1984, Section 2.

1 parks Enactment 1984, Section 17.

" sabah State Parks website, http://www.sabahparks.org.my/eng/public/default.asp#

2 The above list of Marine aks is listed on the Sabah State Parks website,
http://www.sabahparks.org.my/eng/public/default.asp#

173 Sabah Parks, Sanctuary for Marine Turtles,
http://www.sabahparks.org.my/eng/turtle_island_park/
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both Sabahand the Philippines government managertle Islands Park as trans
boundary Marine Protected Ared*

Activities that pose a risk of altering the natural landscape and natural resources in a
Park or Natte Reserve are generally prohibited,
Board of Trustees. Activities relating to
Parks and Nature Reserves are also restri¢fad.

The following abbreviated list provides an overviefractivities prohibited within a
Park or Nature Reserve.

Prohibited Acts
The following are prohibited acts unless undertaken with permission of the Board:

9 Cutting, damaging, removing, destroying, setting fire or bombing of any coral, {
protected pl ant , vegetati on or a n yhistorocd, |
archaeol ogical, historical, or ot he]

1 Damaging, setting fire or destroying any vegetation from activities conducted ou
of Park or Reserve,

I Carrying or being in possden of a weapon, explosive trap, poison, noxi(
substance, boat, tractor, logging truck, or other devices and tools intended to ci
specimens of plant or animal,

9 Hunting, killing, injuring, capturing, disturbance of any animals other than cor

taking or harming of any egg or nest,

Introducing or bringing in any vegetation and animal, including domestic animals

Removal of animals or vegetation, whether alive or dead,

Removal of any mineral or any object of scientific interest,

Destruction or defaing any object, whether animate or inanimate,

Construction of buildings,

Clearing or partitioning of land,

Dispelling or discharging of elements such as oil, chemical, poison, or other tg

waste matters including solid waste capable of harming veg®taor animals in of

adjacent to water bodies flowing into the Park or Reserve,

9 Obstruction or diversion of water flow into the Park or Nature Reserves

Use of media technol ogy, such as r ¢

purposes,

Entering bgond areas designated for public usage, and

Carrying out research and data selection, including scientific or social and ct

data, with or without the collection of speciméff:

=4 =4 =4 -8 8 8 9

= =1

174 sabah Parksittp://www.sabahparks.org.my/eng/turtle island parkSee also:

http://www.mima.gov.my/mima/wp-content/uploads/saveourtreasure.pdand related to the

bilateral Turtle Islands Heritage Protected Area between Malaysia and the Philippines, the IOSEA MoU
to whichMalaysia (and thus Sabah) isigmatory.

175 Sabah Parks Enactment 1984, Section 48.

178 parks Enactment 1984, Section 48.
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Due to theprohibitionsin a Park or Nature Reserve, activities suchsisng, hunting

or gathering of food sourceare also restricted without express permissighiNo
distinction is made in the Enactment between activities conducted by visitors from
activities of individuals residing within a Park or Nature Reserve.

Excet i ons are made for the Director of ParKk:
to kill, or assign others to kill or capture any animal within a Park or Re5&his

power can only be exercised to ensure public safety, protection of property,

scientifc research, or to achieve the overall objective of preserving the environment

or other fauna’® A further stipulation is made for rhinoceros and orangutans, which

may only be killed if they pose a direct threat to humanffe.

Penalties will be subject tmprisonmentfine, imprisonment or bothdepending on
the type of act committed®

Offenses and Criminal Penalties

In addition to the acts prohibited abovena person who commits any of the
following actsn a Park or Nature Reserwgll be guilty of an dence

1 Hunting or intending to hunt any animal, bird or its nests,

1 Collecting or intending to collect any vegetation or mineral,

1 Failing to produce any animal, trophy, mineral, vegetation believed to be in a

person’s possession,

1 Failing to produce any fissms, weapons, traps, nets, materials believed to
be used in violation of the Enactment,

1 Resisting, threating, or obstructing the Director, any Trustee or Park Officer in
the performance of their duties, and

1 Failing to produce a permit that is required werdthe provisions of the
Enactment:®?

Any criminal actions thatincludethe removal of animals, vegetation, or plants in a
Park or Reserve willesult in the property beingoe returned to the Board of
Trustees®

Power to Inspect andhrrest

The Director om Park Officer is authorized to arrestyapersonbased on reasonable
suspicion aloné®* If the Director,a Trustee ora Park Officer has reasonable grounds
of suspicion, an individual and their property may be inspected, regardless of

" Sabah Parks Enactment 1984, Section 48(1).
178 parks Enactment 1984, Section 49.

19 parks Enactment 1984, Section 49.

180 parks Enactment 1984, Section 49.

'8 parks Enactment 1984, Section 48(2).

182 parks Enactment 1984, Section 53.

183 parks Enactment 1984, Sectis5.

184 parks Enactment 1984, Section 52.
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whether the individuis within or outside of the Park boundal¥.Such evidence of
inspection may include the finding of a weapon, trap, net and other tools or
instruments used to commit an offense.

The Director or any authorized Park Officer is within their powers to teanipr
arrest or detain a person until he can be transferred into the custody of a police
officer for any violation of the law® A person who is arrested or detained without
warrant can only be done so based on reasonable grounds that he would be
expectedto be liable without undue delay, trouble or expen$é.

Prosecution is reserved to a different authority, whust beauthorized in writing
by the Public Prosecutor to prosecute for offences under this Enactment (see
below) %8

Protection and Reward ofinformers

The Enactmentfurther provides for protection of informants to help serve the
overall objectives ofa Park or Nature Reserv€Informants are afforded the
protection from revealing their identities to encouradke reporting of violators
within a Park or Nature Reserv¥ The Director may also have the option to reward
an informant for reportinga n o t ki@ation sf theEnactment®*

Institutions and implementation
Administrative Roles
Board of Trustees

The Board of Trustees of Sabah Rafk" t h e Bas astaihlished under the
Enactment The formation of this corporate body allows for the Board to sue or be
sued’®?>The Board consists of a Chairman, Deputy Chairman, three other executive
office positions, four other members and the Direct@he Director is recognized as

a member of the board on the condition that the position possesses no voting

power 193

The Board is responsible for initiating, coordinating and controlling all activities for
Sabah’s Par ks afhtpoitketgazttemenR ef @ Park; Eite.for

185
186
187
188

Parks Enactment 1984, Section 51.
Parks Enactment 1984, Section 52.
Parks Enactment 1984, Section 52.
Parks Enactment 1984, Section 54.

189 parks Enactment 1984, Section 58A.
19 parks Enactment 1984, 58A(1)

1 parks Enactment 1984, 58A(4).

192 parks Enactment 1984, Section 24 (1).
193 parks Enactment 1984, Section 24 (1).
19 parks Enactment 1984, Section 45.
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State Park land is vestddr nine hundred and ninetyine years in the Board of

Trustee!®®

In addition, the Board may issue recommendations to the Government on the
methods and policiefor the development of a Partr NatureReserve-* The Board

has the power to appoint functions to a committee, officer or servant to carry out
provisions of theEnactment'®” The Board is responsible for appointing the Director
of Parks, whose authority, powers and functions is designated according to the
Board. The Government must further approve any additions or alterations to
established posts issued by the Board.

The Boad is further authorzed to handle a range of matters within a Park or Nature
Reserve,including a) protecting the security and wellbeing of animals and

vegetation b) setting aside sections for breeding of anisiaor nurseries for
vegetation; and c) providng accommodation, amenities and services to increase
tourismtothe Parks® A ful | |l ist of t he EBwamehtdls power
Law and Policy inaBah Parksnd Nature Reserves

Minister

The Minister has the power to give directions and a€iz the Board on areas of
implementation?*® The Board is required to give the Minister information about the
Parks and Nature Reserves upon requ8st.

Director of Parks

The Director is responsible for administering the Parks Enactment and overseeing

the administration of regulations provided for in the EnactméfitThe Director is

also responsible for recommending policies and regulations to the Minister,

promoting and coordinating research, publishing an annual report of activities for

the Parks and investiging other various matterso ensue proper implementation

of the Eactment®*With the approval of the Board, the officer may also appoint

new Officers, Ranger and Wardef8A f ul | | i st of t he Dire
responsibilities is provided for in Section 41(1) of the Parks Enactment.

Honorary Park Rangers and Wardens

The Director may occasionally appoint suitable individuals to act as Honorary Park
Rangers or Honorary Ba Wardens whomay only act within duties and

1% parks Enactment 19845, Section 13(5).

1% parks Enactment 1984, Section 45(b).

197 parks Enactment 1984, S®n 59(1)(a).

%8 parks Enactment 1984, Section 42.

%9 parks Enactment 1985, Section 45.

2% parks Enactment 1984, Section 60 (1).

291 parks Enactment 1984, Section 60 (2).

292 parks Enactment 1984, Section 41 (1).

2% parks Enactment 1984, Section 41 (1), (8). (i
2% parks Enactment 1984, Section 41 (1), (a) (xi).
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responsibilities authorized by the Directtf? Only appointments published in the
Gazettewill be recognized® Appointmentsare madeon a threeyear, renewable
term basis™’

Case Study: Gazettement of T@akaran Marine Park
Descriptiorf®

Tun Sakaran Marine Park (TSMP), also known as Semporna Islands Park, is situated i
area of 35,000 hectares in Darvel Bay of the Celebes Sea. TSMP was formed in July 2
is currently managed by Sabah Parks. Overfgsand destructive fishing practices has beg
a high concern in this area, as it has implicated the health of the reef ecosystems and |
fishing catches for local communities.

Residential Communities

TSMP corists of islands and coral reefs, thatlumbe communities residing in and around
the park. Upholding section 15 and 16 of the Land Ordinance, the gazettement of TSM
allowed for the continued and undisturbed native customary rights of all individuals res
within islands located in thearinePark Within the Park, there are communities such as
the Bajau Laut, who commonly fish in Park area for direct household consumtion.

Alternative Livelihoods

Within the TSMP, the Semporna Islands Darwin Project led a project to explore alterng
livelihood opportunities for the residential communities who have historically been relial
on the fisheries resources. The alternative livelihoods project was implemented to expl
the options in balancing sustainable access to natural marine resouleesioping long
term income opportunities for the communities and ensuring environmental conservati
marine ecosystems. Some alternative livelihood projects that have been explored inclu
the promdion of tourism and craftworks creatkfrom regclablematerials. Vith the
involvementand inputof the local communityhomestays havbeen one of the options
proposed under the Semporna Island Darwin Projelciwever, this optiomas been met
with challenges due to infrastructure concematating to sewerge treatment and the need
for a trash disposable systeimcommunities Other potential alternative livelihood
opportunities explored for the TMSP communities include the farming and culture of m
resources such as seaweed, abalones and sea cucumbers.

The Ministry of Tourism, Culture and Environment ovess#& operation and
management of Sabah Parks. The Sabah Parks Board of Trusteedssignated as

2% parks Enactment 1984, Section 41A.

2% parks Enactment 1984, Section 41A(2)(a).

29" parks Enactment 1984, Section 41A(2)(b).

2% The following summary on Tun Sakaran Marine Park was adapted froAdtéreative Livelihoods
Final ReportSemporna Islands Darwin Project (2T®8).

299 plternative Livelihoods Final Report, Semporna Islands Darwin ProjectZ2085
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responsible for the administration of Sabah ParkR$ie Directo of Parks is
responsible for managing the operation of Sabah Parks Department.

Sabah Parks may handle enforcement in areas intended to protect natural resources,
safety of visitors and public areas within Sabah Parks. The following list is some of
functions performed by the department:

Preparing a Plan or protection and enforcement of the Parks

Preparing changes and improving the policies of the Rarks

Preparing draft amendment to the Parks Enactmeinid

Establishing and maintaining relationships withgencies and law
enforcement in protected ared=°

= =4 =4 -4

The other priority areas of concerns under thBe par t ment ' s juri sdi ct
issues such as climate change, agar weed, turtlescoral bleaching, beach erosion

and community issueS?! Sabah Parks is eollaborator in the multsectorial Coral

Triangle Initiative (discussed below).

6. WILDLIFE CONSERVATION ENACTMENT
Description

The Wildlife Conservation Enactment (199@jovides for the conservation and
sustainable management of wildlife and habitats in Salddie law hasuccessfully
been applied tgrovide protection and conservatiomeasures irmarine and coastal
areas.Because areas covered in water have been re@aghias State land, the
wildlife species and habitats found within marine and coastal areas fall under the
scope of the Wildlife Conservation EnactmefAguatic marine species, such as fish
found in gazetted areas are also provided the same protecisnoher Wildlife
Speciesinder theEnactment

Overview of Types of Protection

The Wildlife Conservatiofcnactmentprovides protectionto wildlife species under
the following three broad categories:

1 Wildlife Sanctuaries,
M Conservation Area, and
1 Wildlife Hunting Area

Each of these specigslated provisions provide a different level of protection and
managementof wildlife species and habitatsThe establishmentof a Wildlife
Sanctuary provides the highest level of protecttonwildlife species enforcing the
prohibition on any activity in a designated aredleanwhile, Conservation Areas
provide br shortterm protection to species and habitats, while allowing for human

1% parks Management & Operation Division, Protection and Enforcement Section,
http://www.sabahparks.org.my/eng/public/Enforcement.asp
L sabah Parks Official Site, http://www.sabahparks.org.my/eng/public/#
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activity. The implementation of Wildlife Hunting Areas is intended to regulate
species management and control.

The Enactment further addresses wildlife species protection under broader
provisions recognizing plant and animal protectidiscussed below

Wildlife Sanctuaries
Establishment
Wildlife Sanctuaries can be establisheddoy of the following reasons

1 Protecting and maintainingvildlife habitats and natural mcesses in an
undisturbed state

Upholding of biodiversity valuesr

Ensuring protection of significant species of animals, plants, biotic
communities or geneticasources

T
T

Prior to establishing a Sanctuary, a series of steps must be followed, beginning with

the proposal for a Sanctuary.”® A proposed Sanctuary must provide a
comprehensive description of the are&tended for protection along with

supporting assessment of the significant fauna and flora contained within the
area®*The proposal must alsadlude a section providing for thetatus of native or

traditional rights after the gazettement of a Sanctuay.During this stage, proof of
communication wth relevant Government agencies likely to be implicated by the
gazettement of a Sanctuary must be documented and submfttéth acquiring land

for a Sanctuary, the Enact ment utilizes tt
for conversion of alienated ital to serve a public purposé’

A detailed overview of the process for gazettement of a Sanctuary is available in
Environmental Law and Policy in Sabdlildlife

Provisional Wildlife Sanctuaries

The Director of Wildlife has the power to establish a ppmrial Wildlife Sanctuary. A
provisional Wildlife Sanctuary should be established when there is an urgent need to
save wildlife, wildlife habitats or ecosystems from immediate darid&Fhe Director
should give proper notice to the public of the provisional Sanctuary. The notice is
effective for120days®*® After the notice is published, the Minister has the option to

212
213
214
215
216
217

Wildlife Conservation Enactment 1997, Section 9.
Wildlife Conservatin Enactment 1997, Section 9(1).
Wildlife Conservation Enactment 1997, Section 9(2).
Wildlife Conservation Enactment 1997, Section 9(2)(d).
Wildlife Conservation Enactment 1997, Section 9 (2).
Wildlife Conservation Enactment 1997, Section 12.

18 \wildlife Conservation Enactment 1997, section 22 (1).
?\Wildlife Conservation Enactment 1997, section 22 (2).
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rescind, vary or extend the declaratiéff.Provisional Sanctuaries arender the
same guidelines for management plans as Wildlife Sanctu&ties.

Restrictions

Once a Wildlife Sanctuary becomes a protected area, a range of restrictions and
prohibitions will subsequently take effech Wildlife Sanctuary can only be revoked,
reduced in size or have redefined boundaries under resolution passed by the
Legislative Assembly. Grants of land or alienation of land is also prohffited.

Other restrictions pertain to the use of the land. For example, apart frloenright
extended toan officer or employee of a Sanctuary, residency within a Sanctuary is
banned?® Only public use areas are accessible to the pulSfiddlong with
limitations placed on cultivation of land and harvesting of plants, the hunting of
animals is further prohibited” Resrictions are also imposed on air vessels flying
above and landing within the vicinity surrounding a Wildlife Sanctéfary.

The following is an abbreviated list of some of the prohibited activities that may
apply to Wildlife Sanctuaries located in or adjacéo marine or coastal areas
include the following activities:

Searching for or collection of any animal product

Intentional damage or removal of any object of geological, prehistoric,
marine or other scientific interest

1 Possession of an animal, aninpabduct or plant or

f Occupation, clearing, cultivation of any laffd.

1
1

An individual who violates any of the prohibited offenses provided under the
Enactment will be guilty of an offense and subject to a fine50f000 ringgit,
imprisonment for five years,rdoth.??

Environmental Offenses

In addition to the restrictions listed above, the following activities would be deemed
as anenvironmentaloffense within or outside a Wildlife Sanctuary:

Environmental Offenses in Wildlife Sanctuary

9 The spreading athemicals or toxic substances harmful to fauna or flora living in
Sanctuary
9 The discharging of oils, chemicals or other toxic or waste matter that may

229\Wildlife Conservation Enactment 1997, section 22 (3).

?2L\ildlife Conservation Enactment 1997, section 22(@)
222\Njjldlife Conservation Enactme1997, Section 9(8).
2Z3\Wildlife Conservation Enactment 1997, Section 15(1).
224 \ildlife Conservation Enactment 1997, Section 15(2).
225 ildlife Conservation Enactment 1997, Section 16.
228 ildlife Conservation Enactment 1997, Section 19.
22T wildlife Conseration Enactment 1997, Section 17.

22 \Wildlife Conservation Enactment 1997, Section 17(3).
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fauna and flora in or surrounding the boundaries of any rivers, lakes, and wats
waters inor flowing into a Sanctuargand

9 The obstruction or diversion of rivers, pools, lakes or other water bodies i
flowing into a Wildlife Sanctua’y?

Regardless of whether the offense is committed by an individual or corporate body,
a fine of 50,000ringgit, imprisonment for five years or both will be imposed for
violations?*° A Court may further impose a penalty to pay tB®vernment an
additional cost toremedy the damage caused in committing tleavironmental

offense?*!

Exceptions to Restrictions afdohibitions

The Director orofficer in charge of a Wildlife Sanctuary has authority to make
exceptions for some restrictions provided for in the Enactmdrdr example,
without the authorization of the Director or officer of Wildlife Sanctuary, entrgint
non-public areas is prohibitetf?

Native rights to land may becontinually recognized and protected through the
proposal proces§®If this right isprovided for under a propose8anctuary, native
or traditional rights are permitted to continue within the boundaries of an
established Sanctuari?* Exceptions to this provisiorare imposedif rights are
forfeited.?*® Forfeited native or traditional ights are recognizedas such with
monetary compensatiof>®

Conservation Area
Establishment and Objectives

A Conservation Area may be established primarily as a measure of control for
protecting speciesn areas determined by the YangRertua Negerf>’ The process

of establishing a Conservation Area is not as clearly set out under the Enagtment
comparisorto the provisions for a Wildlife Sanctuary and Wildlife Hunting Ar&a.

The control measures specifically involve implementation of a Conservation Area for
wildlife, wildlife habitats, migration sites, migration corridors, sites of scientific
importance, orfor other values*® A Conservation Area may further lestablished

22 ildlife Conservation Enactment 1997, Section 18.

2%0\ildlife Conservation Enactment 1997, Section 18 (1).

8L\ildlife Conservation Enactment 1997, Section 18(2).

282 \Njldlife Conservation Enactment 1997, Section 15.

% \Wildlife Conservation Enactment 1997, Section 9(2)(c) and Section 20.
% \ildlife Conservation Enactment 1997, Section 20(1).

% \Wildlife Conservation Enactment 1997, Section 20(1).

2% \ildlife ConservatiofEnactment 1997, Section 20.

287 Wildlife Conservation Enactment 1997, Section 21(1).

2% See all of Wildlife Conservation Enactment 1997, Section 21.

% Wildlife Conservation Enactment 1997, Section 21.
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to control the smuggling of animals, animal products or plaatsd to provide
security to wildlife or its habitats in areas surrounding a Wildlife Sanctifry.

The broad language of the Enactment extends support to the establishmeat of
ConservationArea that contairs high biodiversity value, such as coral reefs in coastal
and marine area$* Within a Conservation Area, management and control may be
imposed in ag of the following areas:

Development projects

Hunting and the carrying of firearms and other means of hunting
Movement of animals, animal products and plaraad

Aerial spraying of crops and grazing ar&4s.

= =4 =4 -9

Additionally, aConservation Area does nobrtain as many restrictions as a Wildlife
Sanctuary In comparison to a Wildlife Sanctuargsidentialand human activities
may continue in a Conservation AréaHowever, he Ministerof Tourism, Culture
and Environmenhas the discretion to limit nomesidential access to a Conservation
Area for up to a period of 120 da§/¥'This limitation may bémposed to ensure the
protection of threatened wildlife populations thatise the land for migrating or
breeding, or to restore or protect flora and wildlife hes .+

Marine Protected Areas

The following is a list ofMarine Protected Areas that have been recognized as
Conservation Areas under the Wildlife Enactment:

1 Sugudlisland Marine Conservation Areldafkayan, BilleanTegapil Marine
Conservation Area

1 Mantanani Kecjland

1 Sipadarf*®

Wildlife Hunting Area

Establishment

240
241

Wildlife Conservation Enactment 1997, Section 21.
Wildlife Conservation Enactment 1997, Section 21.
22 \wjildlife Conservation Enactment 1997, Section 21(2).
3 ildlife Conservation Enactment 1997, Section 21(3).
244 \ildlife Conservation Enactment 1997, Section 22.
S Wildlife Conservation Enactment 1997, Section 21(3).

The list of Marine conservation areas s provid
Website, which has not been updated since 2004. 12 Hectares of Sipadan is reported as a Marine
Sanctuary,éee http:// www. wil dlife.sabah.gov. my/. However,
Par k” and was gazetted i n 20014 and under t he
http://www.sabahparks.org.my/eng/pulau_sipadan_park/. Questiont Is Sipadan under the

manag e me n t of Sabah Parks or the Wi ldlife Depart mer

Website  lists twelve  hectares of Sipadan as a Marine Sanctuary, see
http://www.wildlife.sabah.gov.my/ The Official \Wbsite has not been updated since 2004. However,

the Sabah Parks Department also |listed “Sipadan |
management of Sabah Parks, see http://www.sabahparks.org.my/eng/pulau_sipadan_park/.
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Wildlife Hunting Areas are gazetted to manage animal populations and habitats in
designated hunting area’ A Hunting Area is establishedbased on necessity to
manage wildlife population$® Similar steps for the establishment af Wildlife
HuntingAreaapply to the provisions required for a proposed Wildlife Sanctuary.

Native Rights

A proposal fora Wildlife Hunting Area may allow for continued recogmitiof Native
Rights in Hunting was upon gazettement Native rights to land should be
recognized in a proposeddunting Area. However, native rights may be eliminated or
decreased based on an agreemérgtween theDirector of the Wildlife Department
and individualsholding Native Title. Theforfeiture of native rights to land in hunting
area may be allowed through compensatioh.

Restrictions

Many of the regulations and restrictions placed in Wildlife Sanctuaries are similarly
imposed in Wildlife Hunting Areas. Penalties for these violations simayarly result

in fines ranging from 10,000:50,000 ringgit or imprisonment for five yearS°A
detailed overview of restrictiongnd penaltiesn Wildlife Hunting Areas is available

in Environmental Law and Policy in Sabahldlife Conservatiaon

Protection of Wildlife Species

The termWildlife, as identified under thi€nactmentincludes animals anplants?>*

Restrictions Protecting Animals

With exclusionto domestic animals,Animals are defined as anyertebrate or
invertebrate speciesand includeseggs®™2Any living Protected Animal or animal
product is deemed the property of the Government, unlése animal or animal
product was legally obtaine®>A personmay legally obtain &rotected Animal if
the Minister, who acts on advice of th®irector, authorizes the possession of a
protected Animal.

If an animal is listed under Schedule 2 and Schedule 3 of the Enactment it is
considered a Protected Animal. Protected Animals can be hunted with a licence but
only for the quota listed on the licendd*Animals in Schedule | are considered
Totally Protectd Animalsand cannot be hunted at &>
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Wildlife Conservation Egtment 1997, section 64.

Wildlife Conservation Enactment 1997, Sections84

Wildlife Conservation Enactment 1997, Section 75.

Wildlife Conservation Enactment 1997, Sections69

Wildlife Conservation Enactment 1997, Section 2.

Wildlife Consevation Enactment 1997, Section 2.

Wildlife Conservation Enactment 1997, Section 40.

Wildlife Conservation Enactment, 1997, Sections 26 and 27.
Wildlife Conservation Enactment, 1997, Section 25(3)(a).
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Protected Animals or animals held without a permit are considered to be held in
captivity.**° The Director has the discretion to approve permits for possession of
animal based on whether the applicant ssiitable to keep the animal and has
producedsufficientmeasurego prevent the escape of the animal. The Director or a
Wildlife Officer has the authority to cancel a permit if possessibany animals in
violation with conditions provided for under the Enactment.

Control of Collection of Animal Products

Restrictions are placed on hunting or collecting for anipratlucts®’ TheProtected
Animals, listed in Part | of Schedule |, eomsidered Totally Protected Animalhe
collection of animaldisted in Part | ofSchedule 2 or 3 without a permit is further
restricted?*® Collection of animal product is further banned according to provisions
that regulate quota and hunting, as provided for under hunting regulatfohs.

The penalty or punishment for collecting animabguct is a fine o880,000ringgit,
three years imprisonment or botff°

Turtle Egg Collection Area

The Director has the authority to declare by notice the Gazette an areaTagla
Egg Traditional Gollection Area.®®* Once an area is reserved solely for dwlection

of turtle eggs, access to the area is limited to individuals with a péefiitthe
traditional rights of individuals who reside reasonably adjacent tduale Egg
Traditional Qollection Area and whoseNative Rights are recognizedwill remain
unaltered?®®*However, continued recognition of this right does not extend to any
rights to sell turtle eggé>*

A person who sells or attempts to sell turtle eggs from a collection site will be guilty
of an offence subject to a fine of 50,000 ringgit or impnment for five years, or
both.?*°

Turtle Eggsgelated Issues

The Wildlife Conservation Enactment (1993assified the Green Tile and the
Hawksbill Turtle aFotally Protected Animalénimals listed in Schedulé®® cannot
be hunted and are totally protecte®’ Any person found guilty of hunting thes
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Wildlife Conservation Enactment 1997, SectiGn 4

Wildlife Conservation Enactment 1997, Section 84.

See the dedicated legal brief on the Wildlife Conservation Enactment for more information on the
Schedules, Sabah’s I nstitutional and Legal Framewor
*9\Wildlife Conservation Enactment 1997, Section 48.

289\Wildlife Conservation Enactment 1997, Section 48(3).

?61\ildlife Conservation Enactment 1997, Section 87.

282\Njjldlife Conservation Enactment 1997, Section 87(2).

283 \wjldlife Conservation Enactment 1997, @t 87(2).

24 \Wildlife Conservation Enactment 1997, Section 87(4)(b).

2%5\Wildlife Conservation Enactment 1997, Section 87 (4)

26 Schedule 1 lists total protected plants and animals, Part | lists animals, Part Il lists plants.

267 \ildlife Conservation Enactmef997, section 25 (1).
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animals will be subject to a term of imprisonment between six months to
years?®®The protection of these turtles extends to the consumption and sals
Turtle Eggs.

Although, the consumption and sale of turtle eggs is prohibited, the Directg
Wildlife does have the poweto declare an area of land a Turtle Egg Traditig
Collection Area. Traditional CollectioneAs do ot require a permit to collect Turtl¢
Eggs,but must follow specific rules for the collecti@reas in order to protect the
Native Customary Rhts of those that live near the area. Collectiareas allow,
people to collect turtle ggs but do not iye them the right to sell the ggs**°A
personwho <lls or attempts to sell turtle g@gs from aTraditional @llection Area
will be guilty of an offence subject to a fine of fifty thousand ringgit or imprisonn
for five years, or boti’°

Case Law

In 2005, the High Court in Sabah and Sarawak decided Bpamste cases involvin
native rights claims against tl#&tate of Sabah, the Board of Trustees of Sabah R
and the Assistant Collector of Land Revenugoth cases were ruled in favor
individualPlaintiffs, Ab Rauf (Rauf) ahtaji Abdillah (Abdillah).

In the case brought by Plaintiff, Rauf, against the State of Sabah and the Bg
Trustees of the Sabah Parks of Land Revenue, Rauf represented himself and

family members claiming to have inherited the right to collectle eggs on Sipada
Idand?’*Rauf claimed that Sabh° s prohi biti on on co

1997, caused him and his family to experience significant loss and danradeding
the loss of two contracts with tourism companies worth MYR70,@&uf claimeg
that hisliving was dependent on the collection of turtlggs.The Court recognize
thePlam i f f ' s ri ghdggst o col |l ect turtle

Rauf alsalaimed that the right to collect turtle ggs extended the Native Customg
Rightsto the entire island of SipadanfTheCo u r t rejected t
Native Customary Rights to the land, as the righaitcess the island to collect turt
eggs occurred for a short duration throughout the years.

In the case brought by Plantiff, Abdillah, against the Assistant cdiwllef Land
Revenue for Sipadaisland andthe State of Sabah, Abdillah sued behalf of the
descendants of Panglima Aby Sari bin GofédAbdi | | ah’ s s U
ownership of 2.5 acres of land on Sipad&iand which includes a house arn
coconut ochard. Abdi | | ah’ s g ruedart Natiger @uetahfary idiise
inheritedthe 2.5 acre land which included the right to collect turtle eggdn 2005,
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Wildlife Conservation Enactment 1997, section 25 (3) (a).

Wildlife Conservation Enactment 1997, section 87 (2).

Wildlife Conservation Enactment 1997, section 87 (4).

Ab Rauf Bin Mahajud. the State Government of Sabah and the Board of Trustees of the Sabah
Parks

22 4aji Abdillah bin Haji Abdul Hamid v. ACLR of Semporna and the State Government

"3 Native customary rights includesnd planted with fruit trees, when the number of fruit trees
amounts to fifty and upwards to each hectateand Ordinance, 1930, section 15 (b)
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the Collector of Land Revenue caused the plaintiff and other individuals to v
the islandrestricting their collection of turtle eggs*

TheHigh Court of Sabah ruled thaative communitiesvere allowed to collect turtle
eggs onthe limited and confined area of ownership of 2.5 act&sSince the Native
Customary Rights to the land were inherited fronprevious generatiorthe right
was to remain undisturbed’®

Protection of Plant Species

Pl ants are defined as any species of pl an;
bulb, corn, stock, budwood, cutting, layer, slip, sucker, flower, fruit, see@ngr

ot her part or product attache?Almmited severed
number of plant species havital protection status,all of which are found in

terrestrial settings’’®

Wildlife Huntingand Animals

The provisions regulating hunting activipyovide protection to animal specie$he

act of Hunting is defined to include the pursuit, bothering,ownding, killing or

capturing ofany animal with the attempt to desty or disturb any egg or nest?

The regulation orHunting is divided into the catgries ¢ a) total restriction on

hunting of certain speciesnd b)permission to hunt some species with a license. The

Director of the Wildlife Departmentis responsible for declaring by notice in the

Gazette wildlife areas where licenses and permits mag issued® Under the
Director’s power, wildlife areas may al so |

Strictly Protected Animals

Animal species listed in Part | of Schedule | (8ee chart below) are wholly
protected from hunting. Aumber of the animals listebelow are found in marine
or coastal areasAccording to the mostecent 2010 re-publication of the Wildlife
Conservation Act, the following animals are assigfiedally Protected Species
status

Sumatra RhinocerofDicerorhinusumatrensls) Badak Sumatra

(SELIEN)N Orang Utan(Pongo pygmaeus) Orang Utan

Sun BeafHelarctos malayanus) Beruang Madu
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Haji Abdillah bin Haji Abdul Hamid v. ACLR of Semporna and the State Government
The authors are following up to determine how use rights now operate in the park.

Haj Abdillah bin Haji Abdul Hamid v. ACLR of Semporna and the State Government
Wildlife Conservation Enactment 1997, Section 2.

Wildlife Conservation Enactment 1997, Part Il of Schedule I, and Part Il of Schedule II.
Wildlife Conservation Enactment 1997, Section 2.

Wildlife Conservation Enactment 1997, Section 109.
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Dugong(Dugong dugon) Duyung

Proboscis MonkeyNasalis larvatus) Monyet Bangkatan
Clouded LeopardNeofelis nebulosa) Harimau Dahan
Gharial(Tomistoma schlegeli) Buaya Julung julung
Green Turtle(Chelonia mydas) Penyu Hijau

Hawksbill Turtle(Eretmochelys,imbricata) Penyu Sisik

Benteng(Bosjaranicus) Temdaddtr.

Licenses for Hunting

Licenses for hunting speciéisted underSchedule 2 and 8f the Enactment®?are
required?® Licenses are issued am limited basis with hunting specificatiarBach
license contains a designation of a g@meprovedquantity in which an authorized
hunter is permitted to hunt a particular speci€¥ The issuance of a hunting license
does not allow an individual to hunt on any alienated land, Forest Reserve, Park,
reserved land or State larfd®

Hunting licences can only be distributed to a person who has a valid firearm licence.
The firearm licence shdai be appropriate for the type of hunting licence for which
the person is applyin@° The Director has the power to distribute hunting licences
and can refuse to approve a licence for any rea®6n.

Types of Hunting Licenses
The following is a list of the @w types of hunting licenses that may be issued:

1 Sporting

1 Commercial Hunting

1 Animal Kampungand

9 Other Licenses as specified.

The regulation on kampuniicenses recognizes traditionalnting activity for local
consumption. The provisions dampunglicensesprovides for the establishment of
kampung hunting areas, which allows for subsistence hunting for certain species

*1There may be some discrepancies to this list, as some animals recently provided protection have

not been published in official documents.

%2 5chedule Zists protected species of animals and plalitsited in hunting and collection under a
licence, while Schedule 3 lists protected species of animals for which a hunting licence is required.
2B \ildlife Conservation Enactment 1997, Schedule 2 (Section 2).

»*\wildlife Conservation Enactment 1997, Section 25 (2)b{a)

2% \ildlife Conservation Enactment 1997, Section 28(9).

2% \vildlife Conservation Enactment 1997, section 28 (1).

27 ildlife Conservation Enactment 1997, section 28 (2).
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designated under the licens&® The Director may regulate the types of weapons to
use and the methods allowed for hunting animalsaidesignated kampung aré&’

For an individual to possess a kampung license, one balshg to a kampung® A
member of kampong must have held membership for at least a continuous period of
twelve months prior to obtaining a licens#

Protected Species Reqng a License

The following is listof a number of marinenammalspeciegestricted from hunting
without a license

Part | Smooth Otter(Lutra perpicillatd Memerang Licin

(SELIIEIN Sei Whale (Balanoptera Bolrealis) Ikan Paus Sei

. NE R\@diBalanoptera borealis) Ikan Paus Bryde

Pigmy Sperm \Wale Kogia brevicepdkjan Paus Nayan

Killer Whale(Orcinus orcalkan Paus Buding

Shortfinned Pilot Whale(Globicephala macrohynchug&an Paus Pendek Sirip
Grey Dolphin(Grampusgriseu$ Dolfin Kelabu

Bottlenose Dolphin(Tursiops truncatgsDolfin Hidung Botol

Irrawaddy Dolphin(orcaellla brevirostrisDolfin Empesut

Indo-Pacific Humgbacked Dolphin $ousa chinensi§)olfin Bongkok Bernie

The overall list of marine speciesassignedprotection status includes mammal
species of otters, whales and dolphif¥4. A complete list of protected marine
specieds available inSchedule 11 of theVildlife Conservation Enactmefit

Regulations on Hunting Methods

Certain refrictions on the type and methodology used in hunting of animals are
imposed undera huntinglicense?*For example, the imting of animals from the
period of six in the evening and six in the morning is barfitedunting restrictions

2B \vildlife Conservationactment 1997, Section 32(5).

29\ildlife Conservation Enactment 1997, Section 32.

20\ildlife Conservation Enactment 1997, Section 32.

21wildlife Conservation Enactment 1997, Section 2.

292\wjldlife Conservation Enactment 1997, Schedule I1, Part 1.

23 gee tie dedicated legal brief on the Wildlife Conservation Enactment for more information on the
Sched{tebKQa LyadAddziAzylt FyR [S3Ff CNIYSg2Nyay 2)
24wildlife Conservation Enactment 1997, Section 33.

2% Wildlife Conservation Enactmef997, Section 33(j).

47



and regulations may atsbe imposed in other areas, such as a dwelling, road, or
track 2%

In addition, hunting of animal cannot be used throughe employment of drugs,
poisons, poisoned weapons or poisoned baffExplosives and traps that pose a
threat to human life or bodily harm are also restrictédThe same restrictions apply
to devices that may produce an electric current to kill fish or any other arfithal.

Institution and Implementation
Sabah Wildlife Deparient

The Ministry of ®urism, Culture and Environmenbversees the operation and
managemenbf the Sabah Wildlife DepartmenBrotected areas provided under the
Wildlife Conservation Enactment are directly under the responsibilitySabah
Wildlife Deparment.*®° TheDirector of Wildlife and Wildlife Officers aresponsble

for the administration of provisions under the Wildlife Conservation Enactrifént.
The Wildlife Department is required to enforce regulations and manage boundaries
within Sanctuaries, Coasvation Areas and Hunting Areas.

Di r e Adthonty s

The Director is responsible for carrying out a range of duties that includes issuing
advice on policies and regulating in the areas of conservation and management of
wildlife and wildlife habitat$°? An important duty delegated to the Director is his
power to recommend to the Minister his input on the establishment of Wildlife
Sanctuaries, Conservation Areas and Wildlife Hunting Aféae Director may also
serve as the liaison with the Federal Goveemnhand other State Departments for

the adoption of integrated policies that aim for protection of wildlife and its
habitats**

Under the provisions of the Enactment, the Director may also be authorized to
extend his powers to supervise and manage acgisittoncerning protected areas
and species in thawildlife Enactment®®Some of the many duties include the
following:

1 Managing and controllingf Wildlife Sanctuarie and Wildlife Hunting Areas
f Designating areas for treatment fonamals or nurseries fgplants®**®and
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Wildlife Conservation Enactment 1997, Section 34.

Wildlife Conservation Enactment 1997, Section 33(K).

9% \Wildlife Conservation Enactment 1997, Section 33(k)(ii) and (iii).
299 \ildlife Conservation Enactment 1997, Section 33k(iv)

0 Wwildlife Conservation Enactment 1997, Section 3.

1 Wildlife Conservation Enactment 1997, Section 3.

%92 \vildlife Conservation Enactment 1997, Section 4.

93 ildlife Conservation Enactment 1997, Section 4(b).

4 Wildlife Conservation Enactment 1997, Seatitk).

% Wildlife Conservation Enactment 1997, Section 5.

3% A case study on the permit to Gaya Island Resort to rehabilitate turtles will follow.
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i Issuinglicenses to private organizations or individuals to operate within
Wildlife Sanctuaries and Wildlife Hunting Areas.

Activities not specificall | i sted within the scope of the
carried out if it is proportionte with the goals of th&Vildlife Enactment

The Director may further appoint Honorary Wildlife Wardens who are instated to
carry out provisions of the Enactmefft.Honorary Wildlife Wardens are appointed
by gazettementand duties are assigned according to conditions set by the Director,
including the power to arrest violators who commit offenses under the
Enactment®®

Case Study: Sugud Island Marine Conservation Afea
Establishment

The Sugud s| and Marine Conservation Area (°
enacted under the Wildlife Conservation Enactment in 288The gazettement of SIMC
developed out of concerns of destructive commercial fishing methods explosives
cyanide tasting employed in the surrounding islands of Lankayan, Billean, and Te
Turtle egg poaching was also widespread prior to the establishment of SIMCA. The
convert SIMCA into a marine protected area was initiated by the owners of Lankayah
Dive Resort, concerned with protecting the environmental and aesthetic features o
region critical for their business.

Private Management

In 2003, Reef Guardian took over management of SIMCA. Reef Guardian is g
designated authority respondib for enforcing conservation measures, and is not reliant
the support of the Sabah Wildlife Department. Reef Guardian is owned by the p
company of Lankayan Island Dive Resort, and generates income by charging conse
fees to overnight visita. The Wildlife Department only handles enforcement of regulati
in SIMCA. Members of Reef Guardian staff are trained and certified as Honorary V
Wardens and regulate protections, and may exercise powers to arrest. These Ho
Wildlife Wardensregularly patrol the boundaries of SIMCA to ensure protection f
destructive commercial fishing practices that impact the coral reefs.

Important Factors

The development and private management system in SIMCA was adapted according
unique social and geographic make up of the islands. Prior to the development of §
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Wildlife Conservation Enactment 1997, Section 7.

Wildlife Conservation Enactment 1997, Section 7.

The following summary on SIMCA is adapted from Lydia C.L. Teh, et. al. Original Paper, A Private
Management Approach To Coral Reef Conservation In Sabah, Malaysia 2007.

10| ydia C.L. Teh, et. al. Original Paper, A Private Management Approach To CoEairResfation

In Sabah, Malaysia 2007.
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there was only one fishing family living on Lankayan Island, who agreed ol
estadishment of the resort and SIMCA.Because SIMCA is located far from any isl
communities and the waters were not previously used for traditional fishing practices
development of SIMCA was a relatively straightforward progess.

1. SABAH WATER RERRCES ENACTMENT
Description

The Sabahwater Resource Enactment (19983%tablishes rules relating to the
sustainable management and efficiency of water activities, water conservation areas
and water protectionareas.Since the passage of the WatResources Enactment,
neither Water Conservation Areas nor Water Protection Areas have been
implemented under this legislatio?t?

Afull discussion othe Water Resources Enactment is availablEnrironmental Law
and Policy in SabalVater Resources

Boundaries of Coastal and Shore Waters

Under theWater Resources Enactment wat er i s defined to incl
stormwater, wastewater, effluent and sewage generated by urban, industrial and
agricultural activit i%*sithinthie boundayjdgobnsom a wa
and coastal waters are recognized as water bodfes.

The boundaries of Sabah’s coast al wat ers a
the sea and the coast of Sabahhe shores of a water body are defined as the
“naturrali forcial ly f or me d3*°whter baiesonvithout 8 e wat e
shore areto be marked by boundariedistinguishingaquatic and noraquatic

vegetation*’

Inland Waters

Inland Waters are considered any water that is not covered by Federaftaiise
Director of Water Resourcdsas the authority to determinghe impactthat certain
activities will have on the water, beds, banks, shores and aquatic environment of
Inland Waters. The Director is authorized to determine the type or class of vessel,

¥l ydia C.L. Teh, et. al. Original Paper, A Private Management Approach To Coral Reef Conservation

In Sabah, Malaysia 2007.

¥2| ydia C.L. Teh, et. al. Original Paper, A Private Management Approach To Coral Reedtonser
In Sabah, Malaysia 2007.

313 Statement of Sabah Drainage and Irrigation Department official during a field visit to Telupid
Forest Complex in June 2014,

$4\Water Resources Enactment 2010, Section (2)(1).

¥5\Water Resources Enactment 2010, Sectio(i}2)

$%\Water Resources Enactment 2010, Section (2)(1).

$7\Water Resources Enactment 2010, Section (2)(1).

#8\Water Resources Enactment, 1998, Section 47(3) and (4).
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maximum peed and maximum draught of a vessel that can be used for navigation
on Inland Waters3!° The Minister of Tourism, Culture and Environment also has the
authority to make rules governing Inland WatéfS.

Water Protectionand Water ConservatiorAreas

In recognizing the importance of protecting water resources, tEeactment
provides forthe development oWater Protection andWater ConservationAreas.

Theprimary objective of establishing/ater Protection Areas is toregulateactivities

that may advesely impact the quality of a water resouré@.In evaluating the
substantial risk of environmental degradation or pollution to a specified area, the
Yang dPertua Negeri has the power to convert State land or Forest Reverses to a
Water Protection Area. Once a Water Protected Areais establishedmeasures must

be taken to set out a proposed pldar management othe area.Under Sections 3

and 4 of he Land Acquisition Ordinance (195@&nd held by private ownership or
lease may also be converted tdMater Protection Areafor a public purposé?®?

Compared to the broad restrictien on any activites imposed within Véter
Protection Areas a more balanced approach is appliedth regard to Water
GonservationAreas. There may be limitations and modificatiafsactivities within
designatedVater @nservationAreas.Water ConservationAreas regulateactivity on
ground and surface watef” Certain classes of activities within ®ater
ConservationArea arealso germitted based on approval and licensir@wners or
occupiers of land are additionally subject to restrictions and modifications of

activities in aWater ConservationArea 3?*

Establishment of Shorand RiverReserves

TheWater Resources Enactmeftther provides for the creation of Shore Reserves
and River Reservedhe physical boundaries dhore Reserves extend twenty
metres from coastal water¥>Within a Shore Reserydimitations are placed on
activities that may adversely reduce the qualitywadter resources and pose a risk to
the aquatic environment>° The Water Council, formed under thisnBctment, is
authorizedto expand or decreas®oundaries of ahore Reserve in a specified

area®?’

In the report, Shoreline Management in the ICZM Context in Saliad term
Foreshore Reservie used interchangeably with the terrBeashore Reservdhe
report refers to the establishment of Foreshore Reserves undeWWhéer Resources
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Water Resources Enactment, 1998, Section 47(2fc)a)
Water Resources Enactmeni98, Section 47(3).
Water Resources Enactment 2010, Section 36 (1).
Water Resources Enactment 2010, Section 36 (1).
Water Resources Enactment 2010, Section 38(1).
Water Resources Enactment 2010, Section 38 (3).
Water Resources Enactment 2018¢cton 40(1)(a).
Water Resources Enactment 2010, Section 40(3).
Water Resources Enactment 2010, Section 40(4)(c).
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Enactmentand identifies this area to stretch twenty metres from the Mean High
High Water Mark?® The Land and $wey Department is further identified as the
agency responsible for defining the boundaries of a Foreshore Re¥érve.

Regulation of Activities in Reserves

Certain activities magause avironmental degradatiorto a water resource.The
following box below outlines the provision imposing regulation on activitiéhin
River Reserves and Shore Reserves to protect the water. body

Power of Director in River and Shore Reserves

The Enactment states thatithin a River Reserve or Shore e (or on, in or above
water body), it is an offence to undertake, without the approval in writing of the Direq
any activity which involves:

a. The removal of natural vegetation or themeval or deposition of material,
b. The erection of a structurer building,or
c. The carrying out of a commercial or agricultural activity.

The regulations of specific activities wittthore Reserves are primarily enforced to
prevent harmful pollution as it may implicate the wellbeing of communities, water
bodies and aquacultue environments. A comprehensive listof regulations,
enforcement and proceduresequired for a license may be referred tander
Environmental Law and Policy in Sab@hater Resources

Administration and Implementation of the Enactment

The Water Resources Enactmeptovides for the formation of the Water Council
(“t he Ceobody espbnsible for advisitige Ministerof Tourism, Culture and
Environment on matters pertaining to the sustainable management of water
resources>* Within the Coundi 'brsad scope of power, thbody has the potential

to issuerecommendations that may positively benefit the quality of water bodies for
both humans and the environmenthrough the power to issue and revoke licensing
activities within water bodies, thedDincil may restrict activities that pose a harmful
risk to water resources, includirffpore Reserves.The Councinay further carry out
policies and strategies to oversee and manageer resources 2

The following box prodes an abbreviated listof Directors or their authorized
representativesfrom different local and state institutional bodiesho form the
Councif®
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Shoreline Management in the ICZM Context 1999, p. 39.
Shoreline Management in the ICZM Context 1999, p. 39.
Water Resources Enawéent 2010, Section 41(1).

Water Resources Enactment 2010, Section 4(1).

Water Resources Enactment 2010, Section 4(1)(Q).
Water Resources Enactment 2010, Section 5.
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Water Council Membership

A Chairman,
The Permanent Secretary of the Ministry of Culture, Environment and Tourism,
The Secretary for &tural Resources who shall be the Secretary to the Council,
The Director of the Department of Lands and Surveys,
The Director of the Forestry Department,
The Director of the Department of Agriculture,
The Director of Water Resources,
The Director of the &te Economic Planning Unit,
The Director of the Department of Town and Regional Planning,
The Director of the Department of Irrigation and Drainage,
The Director of the Fisheries Department,
The Director of the Water Department,
. The Director of the Departent of Ports and Harbours,
The Director of the Federal Department of Environment (Sabah Region),
The Director of the Department of Geological Surveys, and
Two other members with appropriate technical or academic expertise in matters
related to waterresources™>*

TOS3ITARTIToQ@QTOa20TY

The generalmembership of the Water Counaiéflects the potentialrole of each
member inimplementing and planninglecisions relevant toNater Conservation
Areas and Isore Reserves

8. SABAH BIODIVERSITY ENACTMENT
Description

The SabahBiodiversity Enactment (20088 a law recognizing the significanoé
biodiversity, through the promotion of conservation and sustainable management of
biological resources. For a comprehensive discussion of the Sabah Biodiversity
Enactment, refeto Environmental Law and Policy in Sab@iwdiversity

Overview ofBiodiversity

Biodiversity is recognized as a valuable resource understood as a part of complex
ecosystems and interactions between microorganisms, plants and animals.
Biodiversity is defineas biological diversity that derives from all living organisms
and the ecosystems to which they belofigBiodiversity applies to plant materials,
terrestrial, marine and aquatic ecosystems and the significant biological resources
found within them.

Biological resources are derived from the genetic resources or materials of plants,
animals, microbial origin that may have actual use or potential valuetHer
environment and humanity. Biological resourcesespecially contain valuable
significance in researchnd biotechnology. The biotechnology industry primarily
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Water Resources Enactment 2010, Section 5.
Sabah Biodiversity Enactment 2000, Section 2.
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relies on the use of biological resources or derivatives to create modified products
developed for specific use.

Access Application
Access license

Toacess Sabah’ s bi redearapersciaa tequiree ® applyfar ars ,
access licens&®The permit process is set out in detail in thBovementioned
document.

Legal Proceedings, Offences and Penalties
Offences and Penalties

A person may be found to commit an offense if engagedcicess activity without
having a licens&’ The access activity, unless authorized by the Council, limits
removal of biological resources from its natural environment and the Stifghe
penalty for this guilty offense is a maximum fingp to 50,000 ringgit, A
imprisonment term up tdive years or both>°

The exporting of biological resources for research purposes without a license is also
banned in most areas of the State, including marine parks and territorial witers.

Powers of Arrest

TheSecretary of the Council (appointed by the Minister), any police officer, custom
officers or other authorized officer who has reason to believe thgtersonis in
violation of the Enactment is given the authority to arrésat person.>** The power

to arrest requires that a suspected violator refuse to provide adequate or proper
identification* The suspected violator will be dealt with under the Criminal
Procedure Code for violation of the Biodiversity Enactniéht.

Sabah Biodiversity Council
Membership

7

TheSabah Biodiversity Counci l (“the Council
consists of the Chairman (also serving as the Minister) and members from the
following State departments:

M Natural Resources Office,

336
337
338
339
340
341
342
343

Sabah Biodiversity Enactment 2000, Section 15.
Sabah Biodiversity Enactment 2000, Section 26(a).
Sabah Biodiversity Enactment 2000, Section 26(c).
Sabah Biodiversity Enactment 2000, Section 26.
Sab# Biodiversity Enactment 2000, Section 28.
Sabah Biodiversity Enactment 2000, Section 32.
Sabah Biodiversity Enactment 2000, Section 32.
Sabah Biodiversity Enactment 2000, Section 35.
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Forestry Department,

Sabah Parks,

Wildlife Dgpartment,

Environment Protection Department (formally Environment Conservation
Department), and

T Water Resource$?

= =4 =4 -4

The other Council membership slots are reserved for individuals having substantial
experience and expertise in biodiversity, conservation arahagement*

Council Duties and Functions

The Council is responsible for upholding the values of biodiversity and sustainability.
In addition to acting as an advisor to the State Government on conservation
initiatives and strategies, the Councilreqquired to perform the following functions
listed below

T Support the establishment and strengthe
biological resources

1 Formulate and review State policy on biotechnology and application of
biotechnology

1 Coordinatelocal, state and national activities on conservation research and
sustainable use of biological resources and biodiveraitg

1 Facilitate preparations for regional and international activities on
conservation research and sustainable use of biologicabures and
biodiversity>*°

The Council is permitted to undertake additional activities as assigned or deemed
necessaryto carrying out their dutiesIn addition to the roles outlined in the

Enactment, the Council has the power to approve and issue adceasd, with the
authority to regulate or | imi% access to t|

Sabah Biodiversity Centre

The Sabah Biodiversity Centre is established under the Enactment to manage
conservation and wuse of Sania kalue®®The odi ver s
Centre’ s operational approach is to promot
governmental and nogovernmental agencies in attaining their objectives. Access
applications must be applied through the Sabah Biodiversity Cemtre.Cente is
responsible for ensuring the sustlyinabl e
implementing thirteen required functions®**°A list of the functions is availabie

Environmental Law and PolicySabah Biodiversity

%4 sabah Biodiversity Enactment 2000, Section 3(2).
%4 sabah Biodiwsity Enactment 2000, Section (2)(i).
%4 sabah Biodiversity Enactment 2000, Section 3(d).(a
%7 sabah Biodiversity Enactment 2000, Section 8.

%48 sabah Biodiversity Enactment 2000, Section 9.

%49 sabah Biodiversity Enactment 2000, Section 9.
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9. ENVIRONMENT PROTECHRNACTMENT

Description

The Environment Protection Enactment (200@gs established to ensure the
protection of the environment>° The Enactmentprimarily regulates in the area of
pollution control affecting land and natural resourcgs.

A full discussion ofthe Environment Protection Enactment is available in
Environmental Law and Policy in Sabahvironmental Protection

Environmental Concerns
The Environment

The Enactmentaddresses the standard for implementing policies and plans relating
to activities harmful to the environment.

Environment
The termEnvironmentis defined to take omny of the followingneanings

a. The external physical surroundings and conditiomfuencing developmen
and growth of people, animals or plants and includes social, living or wo
conditions

b. All natural and physical resources

c. Ecosystems and their constituent parts including people and communi
and

d. Amenity, aesthetic and dtwural values®*?

The Enactmentdoes not make any distinctions between fresh water and marine
aquatic environments.

Pollution

In ensuring protection of the Environment, the Environment Protection Enactment
provides for the regulation and management of Pollution. The tétollution is
defined as a activity that adversely alters the Environment through the acts of
discharging, entiing or disposing of waste or Pollutarits Pollutantsor waste that
create harm or a hazard to the public health and safety or welfare to people may be
subject to regulatiort>*Beyond regulating thepotentially hazardous impa of

359 Environment Potection Enactment, 2002.

%1 James Lam Chee Seng, Environment Law in Malaysia (Borneo Edition) 2007.
%2 Environment Protection Enactment 2002, Section 2.
353 Environment Protection Enactment 2002, Section 2.
34 Environment Protection Enactment 2002, Section 2.

56



Pollution imposed orthe human population,the Enactment regulates Pollution
threats towardsanimals, birds, fish, aquatic life or plarifs.

Pollution is identified as an environmental issue occurring in both land and water
areas. Pollution activities that have direct or indirecdverse impact on the
environment may include the discharging and depositing of wdaéutantsinclude
substances that take the form of any liquid, solid, gas or microorganisms and create
an adverse impact on the environment, whether directly or indiget™®

Pollutants
Substances with any of the following characteristics qualify as a Pollutant, including:

a. Adversely alters the quality of any environment,

b. Poses a hazardous or potentially hazardous threat to health and safety,

c. Creates an adverse impact on the environment by alteringtémeperature or the
physical, biological characteristic and quality of the environment,

d. Generates intolerable odours, noise or radioactivity.

TheEnactmentcontains provisions for the facilitation, planning and implementation
of environmental protection policies. The Director may formulate environmental
protection policies based on the remwnendation or advice of the Minister of
Tourism, Culture and Emonment®®

Significant
The following meanings are provided to defsignificant

Magnitude of the effect in relation to the spatial boundaries
Permanence of the effect

Irreversibility ofthe effect

Cumulativeness over time of the effeor

Risks of the effect in relation to health and saf&ty.

®opop

Programmes are enacted with the objective to address environmental issues in areas
facing significant environmental pollution or likely texperience significant
environmental pollution due to a rapid growth in the concentration of human
population®®° The termsignificart is defined used to evaluate the level of impact

5% Environment Protection Enactment 2002, Section 2.

%% Environment Protection Enactment 2002, Section 2.
%7 Environment Protection Enactment 2002, Section 2.
38 Environment Protection Enactment 2002, Secion
39 Environment Protection Enactment 2002, Section 2.
%% Environment Protection Enactment 2002, Section 10(b)
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that an activity may pose on the Environméft.

TheEnvironment Protectioknactmentfurther provides measures for implementing
Environment Protection Action Plans for designated protection areaéle
Environment Protection Amin Plans must take an integrated management
approach to environmental protection by evaluating economisocial and
environmental factor$®?

The action plan must include a strategy that would address all of the following
components

1 Strategy to control pdlition from point sources,

1 Process to acquire land, material, equipment, tools and appliances needed
for the construction, installation, improvement, modification, repair,
maintenance and operation of emenmental protection facilities,

Plan for inspecting, moniteng and controlling pollutiorand

Expe;:stfd costs, charges and expenses needed the envirdaim@otection

plan.

= =4

Examples of environmental protection facilities include central wastewater
treatment plants or central waste disposal facilities.

Environment Protection Area

In ensuring protection of the environment, the Minister (Chairman of the
Ervironmental Protection Council) is authorized to gazette both alienated and
unalienated land as aBnhvironmentalProtection Area®** Protection status may be

assigned based aactual or potentiapollution threatsto an area®®®

Prior to the development ofiny eavironment protection area, an Environmental
Impact AssessmenteRort mustalso be submitted. The report must compéhgly
establish the need for the establishment of BivironmentalProtection Area.

Environment Impact Assessments and Mitigation k&ures

The Ministeris responsible for identifying anyevelopment activity that poses an
adverse impact on the environmeft Through aGazettenotice, the development
activity may be restricted within these are¥€ Permission to carry out development
activity requires the submittal of an Environmental Impact Assessment Report or a
Proposal to Mitigate Masures.

361 Environment Protection Enactment 2002, Section 2.

%92 Environment Protection Enactment 2002, Section 10(3).
%53 Environment Protection Enactme@002, 10(3)(ajd).

34 Environment Protection Enactment 2002, Section 11.
3% Environment Protection Enactment 2002, Section 10.
3%¢ Environment Protection Enactment 2002, Section 12.
%7 Environment Protection Enactment 2002, Section 12
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In the subsidiary lawf the Environment Protection Enactment, the Ministssued
ascheduled list of aatities that require either an Endnmental Impact Asessment
report or Proposal to Mitigate Masures*®® The following is a list of some of the
prescribed activities, relevant to coastahd water regions, requiring a Proposal for
Mitigation Measures:

1 Quarrying within 200 metres from any sams or rivers

1 Development of resorts, recreational or tourism facilities covering an
minimum area of 10 hectares and maximum 38f hectares, or within 200
metres from the highwater mark of the coastal area

9 Construction of buildings for public purposes within 200 metres from the
high-water mark of the coastal arear

1 Construction of open jetties of at least 100 metres for commercial or public
use along.

The list provided below provides an overview stime d the relevantactivities
requiring an Environmental Impact Assessment Repa@sued inEnvironment
Protection Orde(Prescribed Activities) f@nvironmental Impact Assessment

1 Reclamation of land by the sea or along river banks for development of
housing, commercial or industrial estates, construction of major roads, or
other public purposes

1 Development of resorts, recreational or tourism facilities covering a
minimum area of 30 hectares

1 Construction of major roads or upgrading of major roadsoining
realignment and widening through settlement, coastal areas or wetland
forests, or on hills with slopes having gradient of 20 degrees or more

1 Construction of port facilities (including warehouses, container yards and
cargo storage facilities) fmommercial use along rivers or sea frooit

1 Construction of closed landing jetties for commercial or public use along
rivers or sea front:*®

General Restrictions

The Mactment further provides restrictions orany activity thatmay create a
significantlyadverse impact on the environmeriRestrictionsare allowedfor the use
of land, either on the surface or below the surfat.

Some of the notable activities further restricted under the Enactment include the
following:

1 Destruction, damage or disturban¢e wildlife (plants and animals) and their
habitats
1 Use of land to deposit pollutants on or under the laadd

368
369

Environment ProtectiofPrescribed Activities) (Environmental Impact Assessment) Order 2005.
Environment Protection (Prescribed Activities) (Environmental Impact Assessment) Order 2005,
Second Schedule [Paragraphs 3, 4 and 7].

%79 Environment Protection Enactment 2002, Sectn

59



 Dispersal of pollutants from vehicles passing through 1&fid.
Restrictions of Coastal Activities

The following coastal activities areestrided if they have or is likely to have a
significantly negative effect on the environment:

Reclaiming or draining of any foreshore or seabed

Altering, erecting, demolishing, placing, reconstructing or removing of any

structure,

1 Damaging, destroying or disbing any foreshore or seabed through
excavation, drilling or tunnelingnd

1 Depositing any pollutant in, ony ander any foreshore or seab&®

1
1

The activities listed above are similaalgplied to river and land areas.
Environment Hazard Zone

An area that is polluted or may create a significant risk to human health and safety
or the environment may be gazetted as &nvironmental Hazard Zone3”*The
Director may impose necessary restrictions withindasround anEnvironmental
HazardZone to redue the environmental hazard’ The Minister is authoriz to
revoke any portions of an Environmental Hazardn& once restrictions or
precautions are no longer a concetfl.

Offenses and Penalties

The Directoof t he Environment Prot ecmayaso Depart
issuean abatement notice requiring an individual cease any activity that violes
regulationsprohibited under the provisions of the Enactmef(f The Director or an
environmental enforcement officer is authorized to arrest an individual without

warrant under the belief that an offense has been commitfétAn arrested

individual will be brought to a nearby police station or to a Magistrate and will be
subjected to the Criminal Procedurabdde.

The fines for violation of the various provisions of Eactmentangesfrom 10,000
to 100,000ringgit>"® Punishment for committingan offense may also be imposed
with an imprisonment sentence ranging from one to five yedrdhe heaviest
penalty isimposed when an individual or corporation fails to comply with an

371 Environment Protection Enactment 2002, Section 20.

%72 Environment Protection Enactment 2002, Section 29.

373 Environment Protection Enactment 2002, Section 18(1).

"% Environment Protection Enactment 2002, Section 18(2).

37> Environment Protection Enactme@002, Section 18(3).

37° Environment Protection Enactment 2002, Section 52.

¥"" Environment Protection Enactment 2002, Section 40(1).

%8 See Environment Protection Enactment 2002, Part X, listed in the outdated version of the
Enactment. The Feb. 2013 versidrtie Enactment removed the list of penalties and offences.

%9 see Environment Protection Enactment 2002, Part X, listed in the outdated version of the
Enactment. The Feb. 2013 version of the Enactment removed the list of imprisonment term.
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agreement with environmental conditions or mitigation declaration, signed after an
Environmental Assessment Report or Proposal for Mitigation Measttesr a
detailed list of offences angdenalty for failure to comply with the provisions of the
Enactment, see Part X of the Enactment.

Institutions and Implementation
Environment Protection Council

The Environment al Protection Counci l (“th
Enactment toprovide adviceto the State Government on environmental issuds.
addition to the Director of the Environmen
and a Chairman (“the Minister?”), the Coun
authorized representatives fromome ofthe following government institutions:

Natural Resources

Ministry of Tourism, Enronment, Science and Technolggy
Ministry of Agriculture and Food Industries

Lands and Surveyand

Drainage and Irrigatiari®*

= =4 =4 4 A

A full list of Council membership is available in Part Il, Section 3 of the Enactment.
Minister

The Minister of Tourism, Culture and Environmeist responsible for handling
matters relating to environmental protection under the EnactméfftThe Minister

is authorized to order the Director to prepare and develop an environmental
protection policy consistent with the provisions of the Enactm&t.

The Minister is further authorized to oversee the issuance of licenses, requiring
licenses for the operation of activities that maypose a harmful riskto the
environment. Regulation in this subject areallows for the Minister to control
specific types and sizes of activity that cause pollution or may likely cause
pollution.3®*

Environment Protection Department

The Environment Protection Department is under the direction of the Minister of
Tourism, Culture and Environment. The Department was renamed from the
Environmental Conservation Department to Environment Protection Department
under the passage of the EnvironnteRrotection Enactment in 2002, which
replaced the Conservation of Environment Enactm@e896).

%0 Environment Potection Enactment 2002, Section 12(5) and Section 51.

%1 Environment Protection Enactment 2002, Section 3(2).

%2For a detailed list of matters that the Minister is authorized to make regulations on see
Environment Protection Enactment 2002, Section 60.

383 Environment Protection Enactment 2002, Section 9.

384 Environment Protection Enactment 2002, Section 17.
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The Environment Protection Department was formed to enforce the provisions of
the Environment Pr@ction Enactment, and regulates subject mattersncerning

the environment®® The Environment Protection Department is required to
collaborate with the Environment Protection Council to provide advice on strategies
and environmental management plans.

The following is a list of some of the programneasd plansdevelgped with the
involvement of the Environmental Protection Department:

1 Sabah Shoreline Management Plan
1 Capacity Building of the Environmental Conservation Departnaert
f Sabah Biodiversity Projedt®

The Environmental Protection Department has also beewolved in the
development of the following policies and papers at the State level:

1 Sabah Conservation Strategy, 1992

1 Sabah Master Tourism Plan, 1986d

1 Identification of Potentially Protected Areas (SabahdBiersity Conservation
Project), 1998.

Director of the Environment Protection Department

The Director is allowed to develop any appropriate programme that is deemed
necessary in areas where environmental pollution is currently or likely to be
problematic. The Director is further required tamplement an environment

protection action plan for any area that is designated for environmental
protection3®’ Concerns for conservation in areas rich in biodiversity and stability of

the environment is also withinthe spoe o f t he Di rAegultisbofthes aut ho
Direct or ' sdesmribedhingriltoy} KQa [ S3IFE FyR Lyadaaidd
Environmenal Protectiornp €

10. PORTS AND HARBOURS ENACTMENT

Description

The primary | egi sl gorts amnd harbaairk ésthe Pogs ahdo Sab ah
Harbours Enactment (20Q2whichr egul at e s activities wi t hi
Zone**¥The Sabah Ports Authority Enactment (1984)also a relatedpiece of

%% sabah Environment Protection Department, http://iwww.sabah.gov.my/jpas/en_index.htm

% As reported on the Environmental Protection Department Official Website,
http://www.sabah.gov.my/jpas/ecc/default.htm

%7 Environment Protection Enactment 2002, Section 10(2).

38 ports and Harbours Enactment 2088d itssubsidiary regulations knen as Portsand Harbours
Regulation 2008.
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legislation, which provide for the establishment of the state statutory body
responsible for r®agdHbarbourshg Sabah’'s Ports

Ports andHarbours Regulation

The Ports and Harbour (Ports, Harbours and Dues) Regulations @¥08sunder

the Ports and Harbours Enactment (200Phis regulation prohibits the discharge of

oil or mixtures containing oils into the ports or harbours of SabaRollution

derived from land, vessels or apparatuses that transfers oil are both under the
regul ation of Sabah’s P 2008 aand ¢he MARAG@Lr bour s

Convention>>?

Financial liability is also imposed for the clearing and cleaning of waters caused by
the oil pollution®® Liability is placed on the master or owner of a vessel, occupier of
the land or individual in charge of the apparatwhere the discharge occuré*A
person who commits an offense under this regulation is subject to a maximum fine
up to 30,000 ringgit, an imprisonment term up to two years or both.

Institution and Implementation
Sabah Ports Authority

In Malaysia, prts are generallyunder the authority ofthe Federd or State
Government®®In Sabah, the State managed podser egul at ed wund
Ports Authority, a statéevelstatutory body**’*Por t s Aut hority (“
originallyformed underthe Sabah Pds Authority Enactment (196,/a law that was
repealed and replaced by ttgabah Ports Authority Enactment (198%)

)

%9 The Ports in Sabah are determined based on declaration in the Gazette, see Sabah Ports Authority

Enactment 1981, Section 3.

3% The Ports Regulation (1968) is a subsidiary legislation under the Sabah Ports Authority Enactmen
and was described in James Lam Chee Seng, Environmental Law In Malaysia (Borneo Edition) 2007, p.
51-52.

%1 ports and Harbours Regulation, 2008, Section 39.

392 ports and Harbour (Ports, Harbours and Dues) Regulation, Sectibhe88IARPOL Convention is

the International Convention for the Prevention of Pollution from Ships, and stands for pollution of
marine environments , see MARPOL, International Maritime Organization Official Website
http://www.imo.org/About/Conventions/ListOfConventions/Pages/Intetimamal-Conventiorfor-the-
Preventionof-Pollutionfrom-Ships(MARPOL).aspx

393ports and Harbours Regulation, 2008, Section 39(1).

%ports and Harbours Regulation, 2008, Section 39(1).

¥ports and Harbours Regulation, 2008, Section 39(1).

3% Federal Constitution, Malaysia, Ninth Schedule List 1 Setion 9 and List II1A Section 15.

%" The Sabah Ports Authority is responsible for implementing regulations, such as the Ports

Regul ation 1968 (Reprint 1999), wEnviohmentelawi ntr odu c e
in Malaysia. The book Environmental Law in Malaysia describes this regulation as providing measures
for regulating pollution activity within Sabah’s P«
pollution is not discussed he, as the authors of this legal brief have encountered difficulties in

acquiring a copy of this regulation.

38 sabah Port Authority Enactment 1981, Section 4{hjslaw was also introducedn James Lam

Chee Seng, Environmental Law In Malaysia (Borngiomd007, p. 5352.
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Sabah’s Ports Authority is assigned respon
operations in Sabaff® TheSabah Portéuthority mayalso controlthe development

and use of wharves and docks above or below the high water foegtednear the

boundaries of port.**°

Sabah’ Authd?ity was assignedtohender t he jurisdiction of
of Infrastructure and Developmerif* However, it is reported that in September of

2004, Sabah Porte8dirian BerhadSPSB) took oveommercialmanagement of all

port operations from Sabah Ports Authorfff

11. SABAH WATER SUPPLY ENACTMENT
Description

The Sabah Water Supply Enactment (2008placed theWater Supply Ordinance
(1961)andwas passed t@ontrol and regulatehe supply and distribution of water.
The Enactment primarily contains provisions regulating the set up and use of water
supply systems, witAn emphasis on actions alterirgupply of water and the water
systems?®® The Enactment further provides a provision on regulating the
management and control of contamination and pollution to the watepply*°*

Misuse and Damage to the Water Supply System

The Enactment provides for measgrregulating misuse of the system, which may
adversely impact the water supply systeime following actare prohibited within a
water supply system and may constitute an injury or misusesystent

1 Bathing
1 Depositing of human wasteand
f Throwing of ubbish orany geatures*°®

The Enactment further bans the depositing or allowing for the deposit of any earth,
materials or liquid, whether done intentionally or negliger¥Failure to abide by
these regulationswill result in a guilty offenseand amaxinum fine up t050,000
ringgit, maximummprisonmentof two years or botH®’ Continual offences may be
imposed at a maximunfine up to 100,000 ringgit for each day the offense

399 sabah Ports Authority, Introduction, Official Website,

http://www.lpps.sabah.gov.my/?gq=content/introduction

% sabah Port Authority Enactment 19&ection 26

%1 sabah Ports Authorityttp://www.lpps.sabah.gov.my/?g=content/intrduction

92 sabah Ports, Suria Group Official Websieshttp://www.suriagroup.com.my/spsb/aboutis/.
Despite this transfer of management, the Sabah Port Authority still has powers to regutate Ba s
ports despite the changes in administration.

93 sabah Water Supply Enactment 2003.

%4 sabah Water Supply Enactment 2003, Section 72(s)

% sabah Water Supply Enactment 2003, Section 49.

% sabah Water Supply Enactment 2003, Section 49(d).

97 Sabah Water Supply Enactment 2003, Section 49.
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continues?®®
Pollution of Water Supply

The Water Supply Enactment furtheegulates pollution of the water supply
systen.**° A pollutant isidentified asa substance or matter that may pose a hazard
to public health and safety to fish or aquatic Jife to plants*'° Substances in the
form of liquid, solid or gaseous form qualifys g@otentially hazardous and may
include any crude oil, diesellpfuel oil, or lubrication oit'! Pollution in water or
waterworks may occur when there is an indirect or direct impact on the quality of

water, creating a hazard to the public health, anin@iplants**?

Similarto the regulation on nsuse andnjury to the Water System, the Enactment
also regulates pollution of the water supply system by any of the following acts

1 Depositing or allowing to be deposited any earth, materialiguid which
would result in the substanceeing washed, dropped, or carried into the
waterworks

Washing, bathing or throwing pollutants into the waterworksd

Throwing or causing for the entry of any creature dead or alive into the
waterworks **3

= =

Violations forintroducing apollutant into a water system will result i@ fine of
50,000 ringitt, arimprisonmentterm of up to two years, or botH:** Compared to an
offense in which a violatazontinually misises or injures a water systemyepeated
offensefor pollution d a water suppldoes not carry additionglenalties each day a
violation continues unabated.

Institutions and Implementation
State Water Authority

The Sabah State Water Departmentas formed toenforce theprovisions of the
Enactment’’®The Sabah State Water Department is also referred tohasState
Water Authorityunder the Enactment, and is designated responsibibtyhandling
the custody, management and administraiiof the water supply systeftt’ The
Department operates under thilinistry of Infrastructure Development.

The State Water Authority Elsoresponsble for the following relevant functions:

408
409
410
411
412
413
414
415

Sabah Water Supply Enactment 2003, Section 49.

Sabah Water Supply Enactment 2003, Section 49.

Sabah Water Supply Enactment 2003, Section 2.

Sabah Water Supply Enactment 2003, Section 2.

Sabah Water Supply Enactment 2003, Section 2.

Sabah Water Supply Enactment 2003, Section 51.

Sabah Water Supply Enactment 2003, Section 51

The Enactment identifies the State Water Authority as the agency assigned to handle enforcement
of the SabalWater Supply Enactment.

*1® sabah Water Supply Enactment 2088¢tion 4.
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Managing the production and distribution of water

Ensuring the efficiency and quality in the supply of water

Prosecuting any offece made under this Enactment

Exercising regulatory functions as prescribed under the Enactrandt
Proposing recommendations based on review of the Enactment to refer to
the Minister.**’

= =4 8 4 9

A full list of the State Water Authr i powerssduties and respsibilityis provided
under Section 7 ofite Sabah Water Supply Enactme2@@3.

Department of Public Works

Sabah’s Department of Publ UK& is Weerok the, or Ja
government agencies responsible fevgerageissuesThe pri mary functi on
sewerage branch are to manage the plans, budget, design and implementation of
sewerage systems for Local Authorities (refer to the Town and Planning
Ordinance)'®JKR also oversees the implementation of sewerage operation and
maintenance programs and provides technical advice to other governmental

agencies on the sewerage infrastructurg.

Health Authority

The State Health Department (“the Health
branch located in Sabah and is responsiigie handling matters relating to water

supply, as provided for under the Enactment. For example, the Health Authority

regulates concerns related to safe drinkingter.*?°

12. SABAH INLAND FISHERIES AND AQUACULTURE
ENACTMENT

Description

The Sabahnland Fisheries and Aquaculture Enactment (2003, not yet in fifce)
provides for the management and use lafand Fsheries,primarily reguating fresh
water and riverine’?? Although the provisions relating to Inland Fisheries and
Aquaculture do not directly address the coastal and marine area, the Enactment
controls inland area activities that may overlap with and impact marine and coastal

areas??

Inland Waters and Fisheries

417
418
419
420
421

Sabah Water Supply Enactment 2088¢tion 7.

JKR Sewerage Branch Website, http://www.jkr.sabah.gov.my/sewerage.html

JKR Sewerage Branch Website, http://www.jkr.sabah.gov.my/ssgyechtml

Sabah Water Supply Enactment 2088¢tion 2.

Question Whil e the Enact ment is stated as being “no
elsewhere as being effective. What is the current status of the Enactment?

22 sabah Inland FisherieadAquaculture Enactment (2003, not yet in force).

423 Town and Regional Planning Department,

http://www .townplanning.sabah.gov.my/iczm/Reports/Shoreline%20ManagementMAT ER.html
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The definition ofinland WatersandInland ksheriesnay extend to areas that include
Sabah’s Coast al Zone. |l nland waters broadl|I
lake, reservoir, and watercoursecludingthe Foreshoreand subterranean waters.

Inland fisheries exclusively apply to fisheries in riverine watémRiverine waters

aredefined asbodi es of water in a ‘river, | ake,
Sabah, with the exception of those in MalaysksheriesWaters.*?®

Malaysian Fisherie@¢/aters, as defined under the Fisheries Act (1985), refers to the
mariti me water wunder Malaysia' s Federal j u
or fisheries management rights are recogniZ&The Malaysian Fisheries Waters

include the Territorial Seaf Malaysia and the Maritime Waters in the Exclusive

Economic Zone of Malaysi&.

Inland Water Species

Aquatic life, as defined under thenactment generally means living organisms and

fish.*?® Any sources of food relied on by living organisms or fish a® ednsidered

aquatic life** A fish is recognized as either an aquatic animal or plant life, and

i ncludes *“all species of finfish, crustace
spawn, fry, fingerling, spat or youh§*® Freshwater fish are to be idéfied by the

Minister of Agricultureand Food Industries, Sab&H( “ t h e Mthmougls t er 7 )
notification in the Gazette and includes fish typically founth Inland Water

throughout any stages of its life cy¢#&

Deleterious Substance and Pollutants

The Inland Fisheries and Aquaculture Enactment provides regulations on activities
that may inpact Inland Waters and riverindeleterious Substances and Pollutants
are identified as substances that have the potential to adversely impact Inland
Waters and Aquadture.***These substances are categorized as contributors to
environment degradation and alteration of water quality, which may detrimentally
impact populations of fish species and fish habifdfaNater that contains a large
percentage of substance from emical treatment or processing is also considered a
deleterious substance.

424
425

Sabah Inland Fisheries and Aquacultdrectment Section 2.

Sabah Inland Fisheries and Aquaculture Enactpfésdttion 2.

*° Fisheries Act 1985, Section 2.

*?" Eisheries Act 1985, Section 2.

28 sabah Inland Fisheries and Aquaculture Enactp®ettion 2.

29 sabah Inland Fisheries and Aquacultirectment Section 2.

*3sabah Inland Fisheries and Aquaculture Enactm@attion 2. The definition is similarly defined
the same under the Malaysia Fisheries Act 1985.

3L Also formerly known as Ministry of Agriculture and Fisheries, Ministry of Agrieuttnd Food
Industry Official Website, http://www.sabah.gov.my/mafi/ENG/InfoFunction.html

**2The Enactment cites to the Minister responsible for fisheri®apah Inland Fisheries and
Aquaculture EnactmentSection 2. In Sabah, Fisheries are stated as nsatteBabah are handled by
Sabah Fisheries.

“33 sabatnland Fisheries and Aquaculture Enactment, Section 2.

34 sabatnland Fisheries and Aquaculture Enactment, Section 2.
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Pollutants are regulated based on their potential impacts on riverine waters. A
Ssubstance may be identified as a pollutant
harm aquatic iig resour ces” wi'®Any potential damage me wat er
amenities or interference with continued use of riverine waters may be considered a

pollutant.

The Directorof Sabah Fi s heridregsiredtodevelep amdiravienc t or 7 )
the ongoingprogress offisheriesPlans®*® These plans must be based on scientific
information andincorporate a strategy for # most effetive use and management

of fisheries resources. This may be achieved by balancomgecvation and
management of fishery resources with regulation on overfishirtge FsheriesPlan

must further includethe input of national and state policies, and othervééopment

plans and programme®’ The Ministermustapprove any provisions tie Fisheries

Pan.

Restrictions are placed on actreis occurring on land or near Inlandars that
may adversly impact ordestroyfish habitats.Exceptions to these restrictions may
be allowed with the discretion dhe Director.Violators may be subject tmonetary
fines and imprisonment. The following list is an example of activities regulated,
including those occurring in the Foreshore

Restri¢ions on Activiies

a. Any alteration, erection, extension, placement, removal, use or demolition of
structure or part of any structure in, on, under or over land,

b. Any excavation, drilling, tunneling or other disturbance of land,

c. Reclaim or drain any foreshore, lake bottom or riverbed,

d. Alter, erect, demolish, place, reconstruct or remove any structure or part of
structure that is fixed in, on, under or over any foreshore, lake bottom or river
or

e. Damage, destroy or disturany foreshore, lake bottom or riverbed by excavati
drilling or tunneling other than for lawful purposes under any written fav.

In addition toregulatingactivities, thelnland Fisheries and Aquaculturegdetment
provides estrictions onactivities that may adversely impact the quality of water

435
436
437
438

Sabahnland Fisheries and Aquaculture Enactment, Section 2.
SabaHhnlandFisheries and Aquaculture Enactme8ection 7.
Sabahnland Fisheries and Aquaculture Enactment, Section 7(b).
Sababh Inland Fisheries and Aquaculture Enactment, Section 55.
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bodies, such as the act dhrowing items overboard vesseld’ Ballast, garbage,
sludge, quarry wastes and other DeleteriougStancesare specifically banned from
being placednto any river or lake or areas where fishing oguaculture activity

takes place. Any remains mternal organsof fish or animalsare banned from being
placed or left on the shore, beach or Hanf any river or lake ared4’The same

restrictions apply to decayinfgsh or fishleft in a net or uaculturefacility.

Therestrictedactivities maycorrespond with actions carried om or around coastal

areas** The Ehactment broadly includes activity on land or near inland wstiat

may potentially result destrtheti aht*®rfati e,
As a result, Bleterious Substances aralso banned from riverine waters or any

place that may navigate ordvel to impact riverine waters. In regulating corpte

entities and individuals, the Enactment further provides for regulatiomsthe

dischar@ of Deleterious Substances in riverine watefBhe fines and penalties for

committing fines in violation of Enactment include fines ranging from a minimum of

50,000 ringgit to a maximum of 100,000 ringgit, with the maximum fine imposed on

corporate entities**?

Establishment of Fish Sanctuary

The Yang dPertua Negeri is authorized to declare certain riverine water regions as a
Fish Sanctuary. A Fish Sanctuary usthdbe developed in consultation with the
Director and is limited to areas of riverine watéf$.

A Fish Sanctuary may be established in a designated area for any of the following
reasons:

1 Provide special protection to aquatic life indasignatedarea, especially to
rare and endangered aquatic lite further preserve and manage the natural
breeding grounds and habitat of figoopulations and aquatic life,

91 Preserve and contribute to theristine state and productivity of the area

1 Promote biodiversity Vaes,

1T Conserve the conditions needed to ensu
speciesofaquati® i fe or plants, biotic,communit |

T SSnction off an area “for the natural r e

the regrowth and atural regeneration of aquatic life,
Utilize the area for scientific study and research, and
Regulate recreational and other activities to prevent irreversible damage to

its environment*4°

= =

Community Fisheries Management Zosie

439
440
441
442
443
444
445

Sabahnland Fisheries and Aquaculture EnactmeSgction 56.
SabahnlandFisheries and Aquaculture Enactme8ection 56.
Sabahnland Fisheries and Aquaculture EnactmeSgction 58.
Sabahnland Fisheries and Aquaculture Enactment, Section 55.
Sabahnland Fisheries and Aquaculture EnactmeSgction 56(2).
Sabahnland Fisheries and Aquaculture Enactmegctions 6576.
Sabahnland Fisheries and Aquaculture Enactment, Section 65.
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The Minister mayGazettean area as a Community Fisheries Management ZoAes.
Comnunity Fisheries Management Zones an area that the Director deems
necessary to involve members af village or local communityo manage local
fisheries resource&’® Themanagement and conservatiasf a Community Fisheries
Management Zone may be implementedtimee areas a) fisheries resourcés the
fishery of an areaor c) part of an area in riverine watef8’ Authorised officers
members of a villageor the local community must be appointed toform a
Community Fisheries Management Zones Commit{é&he Minister is responsible
for designating, prescribing, promoting and regulating on matters relating to the
administration, management and regulation of these Zof{és.

The penalty for violating regulats in a Community Fisheries Management Zone is
a fine not exceeding 50,000 ring§if.

Aquaculture Development

Aquacultureis defined as therocess of breeding or raising of fish, turtle and frog
speciesfrom the early stages of its life cyc The processloes not apply to the
containment or holding of fish in a facility? The provisions regulatingquaculture
overlaps with the meaning of aquaculture used to regulate fish and turtle species in
the (Federal)Fisheries Act 19853

Aquaculture Industry Zones may be developed through gazettement. Within these
Zonesthe Ministermay enforce restrictions on industrial development and activities
to protect the area from pollutant§>* To set up an operatiofor an Aquaculture
premise an interested applicant must submit a copy ofa license or permit to
operate>° Prior to issuance of anduaculture license, permit or authorizatiothe
applicantmust submit an enviromental impact assessment repdrt

Institution and Implementation
Powersof the Minister

The Minister of Agriculture andFood Industrieshas the power to implement
regulations intended for conservation, development, management, and regulation
Inland Fisheries and Aquaculture. The Minister may issue restrictions and fishing

446
447
448
449
450
451
452
453
454
455
456

Sabahinland Fisheries and Aquaculture Enactment, Section 35(1).
Sabahnland Fisheries and Aquaculture EnactmeSgction 35(1).
Sabahnland Fisheries and Aquaculture Enactméection 36.
Sabahnland Fisheries and Aquaculture EnactmeSgction 118 (t).
Sabahnland Fisheries and Aquaculture EnactmeSgction 37.
Sabahnland Fisheries and Aquaculture Enactment, Se@ion
Sabahnland Fisheries and Aquaculture Enactme3gction 2.
Sabahnland Fisheries and Aquaculture Enactment, Section 2; Fisheries Act 317 (1997), Section 2.
Sabahnland Fisheries and Aquaculture Enactment, Section 9.
Sabahnland Fisheriesral Aquaculture Enactment, Section 11.
Sabahnland Fisheries and Aquaculture Enactmé&sction 14.
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reguations within riverine waters, aquaculture facilities, freshwater fishing, Fish
Sanctuaries and Community Fisheries Management Z8mes.

Departmentof Fisheries Sabah
Description

The Department of Fi s heorithe DepSteméria’fis ( “ Sabah
designated responsibility for implementing the provisions of this law, which has not

been enacted. Sabah Fisheriesider the administration ofthe Ministry of

Agriculture and Food Industrie§abah In addition to managinginland fisheries
SabahFisheriesis assigned to formulatepolicies and strategic plans to address

capture fisheries, aquaculture, fish processingl dhuman and rural development.

The Director of Sabah Fisheries may also delegate any of the powers vested in him to

any officer of Sabah Fisries and under notification in th@azette**®

Enforcement Authority

Sabah Fisheries is responsible for carrying out the provisions of the Enactment.
Sabah Fisheries acts as an enforcement unénsuring compliance witboth State

and Federal fisherie=lated law?*°

The Department is also responsible for carrying out enforcement patrols,
investigation of cases and prosecution of ca®ésnforcementis conducted in
cooperation with other agencies such abte (Federal) Malaysian Maritime
Enforcement AgencyFederal) the Marine Police, (FederddgtMarine Department,
and(State)the Department of Ports and Harbouf¥.

Policy and Programs in Fisheries

In addition to regulating Inland Fisheri€Sabah Fisheries regulates fisherieghe
Coastal Zon&o protect Sabah date$terests in the industrnandto enforceFederal
regulation on fisheriesSabah Fisheries collaborates with the Federal government to
manage marine fisheries under the (Federal) Fisheries Act (1985ph Fishérs
refers tothe Fiskeries Actasone oftwo primarypieces oflegislaton followed by the
State department®®In addition to the Federal lawon fisheries Sabah Fisheries
operates under the guidancand objectivef national and state policies relating to
Fisheries includingthe Third National Agriculture Policy and the Second Sabah

457
458

Sabahinland Fisheries and Aquaculture Enactm&wction 118.

The agency is also referred to as the State Fisheries Department, see alsdratthRisheries

and Aquaculture Enactmen$ection 5.

%9 sabah Inland Fisheries and Aquaculture Enactment, Part II, Secbons 4

%0 Department of Fisheries Sabah, Official Website, www.fishdept.sabah.gov.my

%1 As provided under the Sabah Inland Fisheries and Aquaculture Enactment and the Fisheries Act
(1985); See also http://www.fishdept.sabah.gov.my/?g=en/contentAamiorcement

462 Sabah Department of Fisheries, Law Enforcement see
http://iwww.fishdept.sabah.ge.my/?q=en/content/lawenforcement.

*3The other legislation is the Inland Fisheries and Aquaculture Enactment, see Sabah Department of
Fisheries, Law Enforcement see http://www.fishdept.sabah.gov.my/?qg=en/contentlafarcement.
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Agriculture Policy®* The Third National Agriculture Policy provides guidelines on the
agricultural and drestry development in Malaysf&>One of the target objectives is

to address food securityincluding safety, quality and sustainability within the
fisheries sectof®®In addition to targetingdeep-seafishing, aquaculture is an area
highlyprioritized by the State department.

Among the other programsnder Sabah Fisheries, Capture Fishewaesdeveloped

out of the Sixth Malaysia Plan, with an emphasis on collecting and assessing basic
fisheries data from fishermen, fishing villagegrastructuresto increase total

fisheries production in Sabdf’

SabahFisherieshas also addressed concerns t&lg to policy and programmesf

the Aquaculture industry’®® For example,the Malaysia Aquafarm Certification
Scheme is a strongly supportedluntary initiative designed to promote good
farming practices developeth conjunction wih conservation and emonment
protection effors.*®® The Aquafarm Scheme provides a baseline standard for
promoting strategicfarming and management practices fdyoth freshwater and
marine fish specie$’® The Schemes are implemented in cooperation with the
Department of Fisherie$lalaysia, and include the aquaculture farm category of

marine shrimp, marine fifinish, andmollusksculture ™

13. TERRITORIAL SEA ACT
Description

The recently enactederritorial Sea Act (201®%)as passed to define the boundaries
of Ma | Tarytaial \&/dtess.

Territorial Sea

464 Sabah Department of Fistes, Policies and Guidelines
http://www.fishdept.sabah.gov.my/?g=en/content/policieguidelines

“>This policy operates up until the year 2010, See Malayé‘iaNationaI Agriculture Policy,
http://www.fishdept.sabah.gov.my/sites/default/files/uploads/bagiage/files/98/3rdnationak
agriculturepolicy.pdf.

“%® Malaysia & National Agriculture Policy, Section 27 and 32.

“"The other programs include Aquaculture, Capture Fisheries, Fisheries Infrastructure, Research
Resource Management, Socioeconomic Programs and Public Education and Environment, See

http://lwww.fishdept.sabah.gov.my/?q=en/content/capturBisheries
468

Department of Fisheries Sabah, Official Website, Aquaculture
http://iwww.fishdept.sabah.gov.my/?q=en/content/aquaculture
%9 Department of Fisheries Sabah, Official Website, Aquaculture
http://iwww.fishdept.sabah.gov.my/?q=en/content/aquaculture
40" Department of Fishées Sabah, Official Website, Aquaculture
http://iwww.fishdept.sabah.gov.my/?q=en/content/aquaculture
41 Department of Fisheries Sabah, Official Website, Aquaculture

http://iwww.fishdept.sabah.gov.my/?q=en/content/aquaculture
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Under he Territorial SeaAct, the term Territorial Sea is defined to meanthe
Territorial Waters of Malaysid 2 The Territorial Sea is an area allocating the
boundariesoMa | ay s i a’ rght® the bed amd sgbsolf

The Act provides for thebreadth of the Territorial Seto stretch 12 nautical miles

from the coast, depending on the baseline measurem&itiowever, in applying

land laws off the coast of Sabah, the Territorial Sea is limited to a boundary of 3
nauticalmiles from the lowwater mark?’® Similarly, any references to the Territorial

Sea under the Continental Shelf Act (1996), Petroleum Mining Act (1966) and the

National Land Code (1968)e to ke appliedwith a boundarylimited to 3 nautical

miles from the low-water mark?® Through this boundary designatipthe Malaysian

Federal Government may exercise jurisdiction to the land ateeated beyond 3

nautical miles from the lowater ling in an area identified aMal aysi a’ s Excl u
Economic Zoné’’

Measuremet of the Baselines

The Territorial Sea Acteferences theBasdine of Maritime Zones Act (2006r
determiningthe baseline measurement dflaritime Zones such as thelerritorial
Seain Malaysia'’® According to the Baseline of Maritime Zones Act, Haseline
measurement may be read in three waf/sot determined in theGazette

1 The lowwater line along the coast based on large scale charts;

1 The seaward lowvater line of a reef represented by symbol of charts; or

1 The lowwater line on a lowtide elevdion that is situated wholly or partly
at a distance not exceeding the breadth of the territorial sea from the
mainland or an island’®

Off the coast of Sabah, the baseline point for the boundaries of the Territorial Sea of
Malaysia is measured from tHew-water mark®°

"2 Territorial Sea Act 2012.

"3 Teritorial Sea Act 2012.

" Territorial Sea Act 2012, Section 3(1).

““*Territorial Sea Act 2012, Section 3(3): “...any
Sarawak, any reference to territorial sea therein shall in relation to any territory bstremu as a

reference to such part of the sea adjacent to the coast thereof not exceeding 3 nautical miles
measured from the loavat er | i ne” ; However, the Federal Govern
matters relating to Maritime Waters, such as fisies within this boundary; See also the Ninth

Schedule of the Malaysia Federal Constitution and the Fisheries Act (1985).

*"® Territorial Sea Act 2012, Section 3(3).

*"" Similar provisions apply for the two Federal laws, the Petroleun{1886) and the Natioal Land

Code(1965).

"8 Baseline of Maritime Zones Act 2006, Sectiofid. a description of Baseline Measurements, see

the UN Territorial Sea and the Contiguous Zone,
http://www.un.org/depts/los/convention agreements/texts/unclos/part2.htm Baseline

measurement is used to determine the starting point of where to measure boundaries of Maritime

Zones, particularly the Territorial Sea. Baselines are typically measuréé &vt-water line. Some

States with fringing islands may be measured according to different baseline points.

*"9 Baseline of Maritime Zones Act 2006, Section 5.

%0 Territorial Sea Act 2012, Section 3(3).
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State Territorial Waters

The termsState Territorial Waterand Territorial Watersof a Statehas often been

used interchangeably to refer to the Territorial Waters of MalayFleere isno clear

definition provided underany legislation @ guidelines fotthe term State Territorial

Waters. However, the term has beenusedt® f er t o a coasdnal st at e
land mattersthat may expandhe breadth of theTerritorial Waters of Malaysi&®*

For example, the Town and Planning Ordinaneentionsthat the length of State

land stretches out to the Territorial Watef& In applyingthe Territorial Sea Act, the

State Territorial Watersvould only expando a boundary of three nautical miles

from the lowwater mark*®®

Exceptions to thderritorial Sea Boundary

The Territorial Sea Acalsodefines thescope ofS a b gunisdistional boundaryin

Ma | a yTeriitaial Waters restrictingS a b gunisdistionto 3 nautical miles from
the lowwater line*®*Within this 3 nautical mile boundarySabah has juristtion to

enforce and implement State lavos land related matter§®

Il n addi t i gunsdidtianal Soanblaaid®i thee Territorial Sea, anyreferences
of the Territorial Sea under the Continental Shelf Act (199@etroleum MiningAct
(1966) and the National Land Cod€1965) similarly is limited toa boundary of3
nautical miles from the badiee of the lowwater line.

81 Section 4C(2) of the Town and Planning Ordinanc® t66ognizes that land in the State extends

to the territorial waters. Section 5 of the National Land Code identifies State land to include the

Territorial Waters. Finally in the report, The Coastal Zone of Sabah, Sabah Coastal Zone Profile 1998,

the term State Territorial Waters is used to refer to his area. However, in contrast to common
interpretation of the Territorial Waters, the report identifies this boundary to run 12 nautical miles.

*82Town and Planning Ordinance 1950, Section 4C(2); There is distirction made between

whether the Territorial Waters is State or Federal. The provision only identifies that the State has
jurisdiction.

83 Territorial Sea Act, Section 3(3).

% Territorial Sea Act 2012, Section 3(3).

*® Territorial Sea Act 2012, Secti@( 3) : “. . .any written |l aw relating
Sarawak, any reference to territorial sea therein shall in relation to any territory be construed as a

reference to such part of the sea adjacent to the coast thereof not exceeding 3 Hantiles
measured from the lomvat er | ine.” The Feder al Government stil
relating to Maritime Waters, such as fisheries within this boundary. See the Ninth Schedule of the

Malaysia Federal Constitution and the Fisheries(2@85).
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EXCLUSIVE ECONOMIC ZONE
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DESCRIPTIONRMAL AYSI A" S EXCLADSE VE ECON

Beyond the boundary ofS a b a% nastical mileCoast al Zone Il i es M
Exclusive Economic Zo{EEZ), a physical boundary legally recognized under the
(Federal) Exclusive Economic Zone Act. Ma |
under Federal laws anéxtends from 3 @ 200 nautical miles off the coast of

SabaH'®In the report,Sabah Coastal Zone Profile 1998t he ter ms “ Out er
Boundary”’ and “Seaward Boundary” thar e used

Exclusive Economic Zoff.

TheExcl usive Economic Zone Act recognizes M
larger marine area known as the Malaysian Fisheries Wtahe Malaysian

Fi sheries Wat er i s an area <covering Mal a
Territorial Sea, and the Inteal Waters of Malaysi&® The Malaysian Fisheries

Waters is under Federal jurisdictidf. Any laws relating to the Malaysian Fisheries
Waters extends to the boundaries of the Te
Continental Shelf®!

Since the Malaysitae Fi sheri es Waters encompasses Sab
jurisdictional overlaps that allow for the State Government to regulate matters

within the Territorial Waters section of the Fisheries Wat8fsThe State may

exercise jurisdiction on State lamdatters, which may extend to the breadth of the

Territorial Sed”However, regulation of fisheries related matters still remains under

Federal jurisdictiorf’ The seaward boundary beyond and adjacent to the Territorial

Sea is Mal aysi aeathafrlddes thetContinental Shélfeny ar

Mal aysian Feder al | aws applies to Malaysia

the length of the Territorial Water&®

DESCRIPI ON OF LAWS RELEVANT TO MAL.

This next section provides anoveaew of t he | aws relevant to
Economic Zone. Notably, most of the | aws a
may overlap with the Coast al Zone. Since N

8% (Malaysia) Exclusive Economic Zone Act 1984.

“The Town and Regional Planning Department uses th
marine area from the shoreline. The term “Outer S
feder al EEZ. See the Town and mRehgrelimerviadageldntanni ng D
http://www.townplanning.sabah.gov.my/iczm/Reports/Coastal%20Profile%20Sabah/ch02/02

THE%20CGA AL%20ZONE%200F%20SABAH. html

%8 Exclusive Economic Zone Act 1984.

% Fisheries Act 1985, Section 2 (Interpretation of Malaysian Fisheries Water).

*PFisheries Act 1985, Section 2; Federal Constitution Malaysia, Ninth Schedule List I, Section 9.

91 Exclusive Economic Zone Act 1984 Part IIl, Section 8.

*2This jurisdictional overlap allows the State to govern land issues, see Territorial Sea Act 2012,

Section 3. The State may also act to enforce Fisheries Act to protect interest in Fisheries Resources

Fisheries Act 1985.

“93 National Land Code Ordinance, Section 5; Territorial Sea Act 2012, Section 3(3).

% Fisheries Act 1985, Section 2; Federal Constitution Malaysia, Ninth Schedule List I, Section 9.

9 Exclusive Economic Zone Act 1984; Continentaf 8bell966, Section 2.

9 National Land Code Ordinance, Section 5; Exclusive Economic Zone Act 1984, Sdctions 3
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Sabah’s Coast al Z oat everlaph permattingaStage ggvermamce di ct i ©
on some subject matterS’ Within the Coastal Zone, the Federal government may
enforce the Environmental Quality Act (1974nd the Fisheries Act (1985)o the

extent allowable to regulate environmental and fisharielated matters'®®

The following laws and institutions regulate offshore marine activity under federal
jurisdiction:

Continental Shelf Act (1966),
Environmental Quality Act (1974),
National Parks Act (1980),

Exclusive Economic Zone Act (1984),
Fisheries Act(1985),

Customs Order(s) (1988), and
Wildlife Conservation Act (2010).

NogakwNRE

1. CONTINENTAL SHELF ACT
Description

The Continental Shelf Act (1966gcognizesFederal jurisdiction to the seabed,
all owing for the Feder al Government
beneath the seabed®

s rig

Continental Shelf

TheContinental Shelf defined as the seabed and subsoil of submarine af¥ahe
boundary of theContinental Shelf is measured by the area of the seabed adjacent to
the coast of Malaysia and beyond the limits of fferitorial Waters of the States™*
The surface of the Continentah&f isdefined as extending ta maximum of two
hundred metres below the surface of the s¥a.

Federal Jurisdiction

Under the Territorial Sea Act (2012)any referencesto the Territorial Sea or
Territorial Waters in relation tthe Continental Shelct is limited to a boundary of
3 nautical miles from the lowwater markoff the coast"®* Beyond this boundary, the
Malaysia government has jurisdiction of the Continental Shelf.

Restricted Activities

*"This jurisdictional overlap allows the State to govern land issues, see Territorial Sea Act 2012,

Section 3.

% Environmental Quality Actolr4 and the Fisheries Act 1985.

99 Continental Shelf Act 1966.

%09 continental Shelf Act 1966, Section 2.

%01 continental Shelf Act 1966, Section 2; see also Territorial Sea Act 2012.
%02 Continental Shelf Act 1966, Section 2.

%3 Territorial Sea Act 2012, Sectid(B).
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The extraction of minerals and natural resource such as petroleum found beneath
the Continental Shelf is strictly limited to the Malaysian Federal Governm&ft
Exceptions are made for activities that have been granted a licEnse.

2. ENVIRONMENTAL QUALITY ACT

Description

The Environmental Quality Act (1978 a Federal law and was enactedinaprove
the Environment and tprevent, abate, and manage pollution threatsMalaysia®

The Environment

Under theEnvironmental Quality Acthe Environmenis defined by physical factors,
biological factors and aesthetic factot¥.The physical factors are determined by the
land, water, atmosphere, climate, sound, odor, and taste which surround human
beings>*® The biological factors include animal and plant life, while the social
element of the environment factors in aesthetits.

Redrictions on Pollution
Atmosphere

The Environmental Quality Actegulates activity within different spheres of the
Environment to limit the impact of pollution to Malaysia as a wh@aely individuals
or entities carrying license may be allowed to enait discharge an environmentally
hazardous substance, pollutant or waste into the atmosphéfeExamples of
prohibited acts of discharging of waste into the atmosphere may inclaile ofthe
followingactivities

Allowing for mater to be released into thetmosphere

Allowing for the discharge of odors that are obnoxious or offensive
Burning of wastes from trade, process or industiy

Operating a fuel burning equipment thadoes not contain aproperly
installed device or control equipment?

= =4 =4 -9

The penalty fo discharginga hazardous substance, pollutant or wastay carrya
maximum fineup to 100,000ringgit,a maximum imprisonment ternup tofive years

%% Continental Shelf Act, 1966, Sectiond.3

%% Continental Shelf Act 1966, Sections.4

*% Environmental Quality Act 1974, Section 1.

%" Environmental Quality Act 1974, Section 2.

°% Environmental Quality Act 1974, Section 2.

°% Environmental QualitAct 1974, Section 2.

*1° Environmental Quality Act 1974, Section 22.
1 Environmental Quality Act 1974, Section 21(2).
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or both>*A fine of 1,000 ringgit, peday, may be imposed for activitieshat
continuedespite receipt ohotice for abatement*?

Inland Waters

The Environmental Quality Achlso places restrictions againstcts of emitting,
discharging or depositing environmentally hazardous substances, polluants

wastes into Inland Waters? Inland Watersare defined tom ¢ | u d ereserwiny “
pond, lake, river, streamacn al , dr ai n >*Asypmrtioithe sesabovave | | " .
the low-water line along the coadalls within the definition of Inland Waters®

The following situations listed below may qualify as an act @fupon in Inland
Waters:

Placement of waste where it may directly or indirectly gain access to waters

Placement of waste in a position that allows for it to fall, descend, drain,
evaporate, be washed, blown into any watsrdies, or

1 Causing thetemperature of the receiving waters to be increased or

decreased beyond allowable limit¥

T
T

An individual may still be liable for these acts even when committed neglig&fitly.
Prohibition on Discharges of Oils and Wastes into Malaysian Waters

TheEnvironmental Quality Acdditionally regulates the discharge or spilling of any

oil or mixture containing oil and wastes into Malaysian Wafé® The Act cites to a

definition of Malaysian Waters as provided under tBmergency (Essential Powers)

Ordinane (1969, no longer in effe¢tyvhich defines the boundaries of the Territorial

Sea of Malaysia tgenerallyextend 12 nautical miles from the lewater.>*’ The

area beyond the Territorial S of Malaysialwhich runsup to 200 nautical miles

from the low-water marR is consideredMa | aysi a’ s Excl ¥'si ve Econo

Notably, under the same law, Sabatslimited to exercise State jurisdiction on land
matters within the Territorial Sea to a boundary of 3 nautical miles from the low
water line>?? Althoughthe Emergency (Essential Powers) Ordinaisceo longer in
effect, the Territorial Sea Act (2013)milarly designates the length of the Territorial
Sea off the coast of Sabah to be 3 nautical miles from thewater line*?*A

*12 Environmental Quality Act 1974. Section 22(3).

'3 Environmental Quality Act 1974. Section 22(3).
 Environmental Quality Act 1974, Section 25(1)).
'® Environmental Quality Act 1978gction 2.

'® Environmental Quality Act 1978gction 2.

" Environmental Quality Act 1974, Section 25(2).

'® Environmental Quality Act 1974, Section 25(2)(b).
1% Environmentaluality Act 1974, Section 27 and Section 28.
°20 Emergency (Essential Powers) Ordinance (1969).
2L Exclusive Economic Zone Act, 1984.

°22 Emergency (Essential Powers) Ordinance (1969).
%2 Territorial Sea Act 2012, Section 3.

5
5
5
5
5
5
5
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description of the Territodl Sea and the Exclusive Economic Zen@ovidedin the
sections above.

In certain situations, special defenses are permitted in the discharge or spilling of
environmentally hazardous substances. As long as reasonable care is taken to
prevent, reduce omitigate spilling or discharge, an individual will be exempt from
penalty or liability if the discharge is a result of any of the following activities:

Ensuring the safety of the vessel,

Saving human life,

Damage to the vessel,

Leakage not resulting fromegligence, and

Effluent produced by operation for the refining of dif.

= =4 =4 -4 =4

The fine for discharging of either oils or
maximum penalty of up to 500,000 ringgit, an imprisonment term up to a maximum
of five years or bth.>*

Environmental Audits and Reports

An environmental audit must be carried out to evaluate the potential environmental
risk of development or activitie¥® A qualified personnel is generally assigned to
conduct a environmental audit tomonitor compliance with environmeiat
regulatory requirements and overseenvironmental management system$’
Owners or occupiers of a vehicle, ship or premise(s) may be required to conduct an

environmental audit and submit the report the Director General of Earonmental
528

Quality:
In addition to requiring environmental audits, tHenvironmental Quality Aanay
identify selected activities that may pose a significant impact on the environment as
PrescribedActivity. A Prescribed Activity is any development atticategorized as
likely to be harmful to the environment by notification in tazette®*® Any activity

that is categorized as a Prescribed Activity will be restriét€Brior to carrying out a
Prescribed Activity, an individual or owner is required tbrait an environmental
report for approval by the Director Generat The report mustprovide an
assessment dhe extent of theenvironmentalimpactof the Prescribed Activitgnd
discussproposed measures to prevent or mitigate the potential damage to the
environment>* The Director General is within his discretion to determine whether
the proposed measures would satisfactorily prevent or limit the damage to the

°2* Environmental Quality Act 1974, Section 29C.

?® Environmental Quality Act 1974, Section 26 and 29.
2% Environmental Quality Act 1974, Section 33A.

" Environmental Quality Act 1974, Section 2.

28 Environmental Quality Act 1974, Section 34A.

2 Environmental Qality Act 1974, Section 12(1).

*% Environmental Quality Act 1974, Section 12(3).

*3L Environmental Quality Act 1974, Section 34A.

°%2 Environmental Quality Act 1974, 34A(2).

5
5
5
5
5
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environment?*® Approval of the report is necessary for an individualosmer to
continue carryingut the PrescribedActivity.>**

Regulatory Power

The Minister of Science Technology and the Environf2at“ t he Mini ster "
authorized to issuelifferent regulatiors on activities or practices thanhayadversely

affect the environmentThe Minister is alied to prohibit certain materials for use

in process, trade or industr® The Minister may also have the authority to control

the use of environmentally hazard substancgs.

The Minister mayfurther issue prohibition orders to owners or occupier of an
industrial plant or process to preventoperations that continually release
environmentally hazardous substances, pollutants or wastes into the
environment>*|f the environment, public health or safety may bignificantlyat

risk, the Ministerns permitted toissue a cease order to activities and require for the

machinery, equipment or processes to end its operafioh.

An individual guilty of an offence under these provisiaescribed above will be
subject to a maximum fine of50,000 ringgit, an imprisonment ¢rm up to a
maximum of two yearsr both>*°

Owner or Occupier Liability

An owneror occupierof any vehicle, ship or premisesust properly and efficiently
maintain operating equipment to reduce or prevent adverse impact to the
environment>*

Contol of Scheduled Wastes

Individuals are banned from placing, depositing, disposing or causing the disposal of
any scheduled wastes on land or into Malaysian Wat&rgVasteis defined as a
matter that may take on different form¥** Wastes may be any forms of solid, semi
solid or liquid, gas or vapor that is emitted, discharged or deposited in the
environment and causes pollutiof?

*3Environmental Quality Act 1974, 34A(3).

>3 Environmental Quality Act 1974, 34A(4).

**This Federal Act refers to the Minister “charge
protection”, see Environmental Quality Act 1974, S
>% Environmental Quality Act 1974, Section 30.

*3" Environmental Quality Act 1974, Section 30.

*% Envirmmental Quality Act 1974, Section 31(A)(1).

°% Environmental Quality Act 1974, Section 31A(2).

>4 Environmental Quality Act 1974, Section 31A(3).

**1 Environmental Quality Act 1974, Section 32.

**2 Environmental Quality Act 1974, Section 34(B)(1).

*%3 Environmental Quality Act 1974, Section 2.

% Environmental Quality Act 1974, Section 2.
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Any violations relating to the provision on scheduled wastes will result in a maximum
fine of 500,000ringgit, an imprisonment term up to a maximum of five years or
both.>*®

Institution and Implementation

Director General of Environmental Quality

The Director General's role is to administ
Act’*®Some of the other fuctions of the Director General listed below reflect the
Government ' s responsibility t o achieve t

protection, pollution control and waste managemefit.The Director General is
responsible to carry out the following duties:

1 Reommend environmental protection policy and classifications for the
environment among different sectoyrs

1 Manage issuance of licenses that control volumes, types and effects of waste,
discharges, emissions or deposits

1 Maintain liaisons and cooperativelations with each of the State Authorities
in Malaysiaand

1 Promote and ceprdinate initiatives for environmental management, waste
management and pollution contréf?

Environmental Quality Council

The Environmental Quality Council was established tvesas an advisor to the
Minister on relevant matterspertaining to the Environmental QualityAct>*° The
Council consists of Ministers from the various Federal agenamefyding the
Ministry of ScienceTechnology and the EnvironmetIn addition to membes
represented at the federal level, one representative from each of the States of Sabah
and Sarawak serves as a member of the Codtdilembers from the petroleum, oil
palm, and rubber indusiesalso represent the Counci?

Department of Environment Maysia

The Department of EnvironmentMalaysia is responsible for enforcing the
Environmental Quality Act and promoting conservation initiativ&sThe core
initiatives of the Department are centered on the abatement and prevention of
pollution threats in Malaysia>* The Departmenbf Environmenbperates under the
umbrella of the Ministry of Natural Resources and Environment andrksoin

>* Environmental Quality Act 1974, Section 34(B)(4).

%% Environmental Quality Act 1974, Section 3(1)(a).

*4" Environmental Quality Act 1974, Section 3(1{(3)

*% Envionmental Quality Act 1974, Section 3(1)(e), See specifically subsections(@)and (m) .
*% Environmental Quality Act 1974, Section 4(1) and 4(2).

*%0 Environmental Quality Act 1974, Section 4(2)(b).

**1 Environmental Quality Act 1974, Section 4(f).

*%2 Environmental Quality Act 1974, Section 4(g),(gg),(hh).

°%3 Department of Environment Malaysia, Official Website, http://www.doe.gov.my

*5 Department of Environment Malaysia, Official Website, http://www.doe.gov.my
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collaboration with other State department®> The Department is also responsible
for dealing with matters related water resources and coastal manageriént.

Case StudyKetua Pengarah Jabatan Alam Sekitar & Anor Kajing Tubek & Ors and othg
appeals (3 MLJ 23, 1997)

Facs: In a suit representing 100,000 natives in the State of Sarawak, three indiv
opposed the development of the Bakun Hydroelectric Project on land occupied and cl
under Native Customary Rights. At issue was whether the State Government of Seuas\
subject to the provisions of the Envir
Environment. The Environmental Quality Act requires the submittal and approv
Environmental Impact Assessment reports prior to carrying out any develdproe
construction projects that are recognized to pose a significant harm to the Environment

The individuals claimed that they were never given an opportunity to include their inp
the potential impact to the construction of the hydroelectric projéstan Environmenta
Impact Assessment report. The Sarawak Government made a counterargument intro
the Sarawak State legislation, tiNatural Resources Ordinance 1%9the applicable law
not the Environmental Quality ActThe Sarawak Governmerglied on Article 74 of the
Federal Constitution read alongside the Ninth Schedule of the Constitution, which liste
matters as within the State legislative authority (see Annex on the Ninth Schedule).

Outcome: The outcome of the case determined whethregulations on the Environmen
under the Environmental Quality Act, subjected the State to compliance to Federal law
case went through an appeals process with a finding in favor for the Sarawak Goverri
The decision of the Appeals court relied an assessment of where the construction acti
was carried out. In context to the construction project, the Environment was determing
a matter within State jurisdiction because the activities were carried out on land and
areas found withirState boundaries. The final decision further included an opinion sta
that it was unlikely the intention of the Federal Government to pass the Environm
Quiality Act to regulate the entire environment of Malaysia.

3. NATIONAL PARKS ACT

TheNational Parks Act (198@ aFederal lawthat provides for the establishment of
National Parks and Reserves in Malaysia.

The National Parks Actexplicitly does not apply to the States of Sabah and
Sarawak>® All Parksand National Parksin Sabah are reserved for management

*** The Department of Environment, Malaysia was with Sabah’s Environme

Department.

*% Department of Environment Malaysia, Official Website, http://www.doe.gov.my

**’Ketua Pengarah Jabatan Alam Sekitar & Anor Kajing Tubek & Ors and other appeals, 3 MLJ 23,
1997 This case summary was atfiecussed in James Lam Chee Seng, Environmental Law in Malaysia
(Borneo Ed.) 2007.
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under the Sabah Parks Department. Due to this designati@ning protected areas
in Sabahhave been enacted under the two Sabahan Laws, Raeks Enactment
(1984) or Wildlife Conservation Enactmeif1997) which arediscussed in detail
above

4, EXCLUSIVE ECONOMIC ZONE ACT
Description

The Exclusive Economic Zone Act (19843 Federal legislation anglas passed to
regulateactivities in the EEZ and the Continental Shelf of Malaysia.

Exclusive Economic Zone
Boundaries

The (federalExclusive Economic Zone Ace f i nes t he Mal aysia’s EXx
Zone (EEZ) as an area adjacent to and beyond the Territorial Sea of Malaysia. The EEZ

runs a length of 3 to 200 nautical mile¥ However the length of the 200 nautical

mil es of Mal aysia’s EEZ is measured accor
baseline measurement for Mavhteryine markingn EEZ Db e
the Territorial Water of the State and extends up to 200 nauticiési® The low

water line is defined as the point where the lemater intersects with the shore, and

may include “the |ine along a coast or b e
wat &y "

Baseline Measurement

The boundarro f Mal ay si a’ s Enedstependem en thHe basealiesni ¢ Z o
measurement of the Territorial Sea, as provided under the (Federal) Baseline of
Maritime Zones Act (2006§? The Baseline of Maritime Zones Act defines the ways

to measure the Maritime Zones of Malaysia, a zone that incltldesTerritorial Sea,
the Continent al Shelf and Mal aysi a’
(2012) and the Baseline of Maritime Zones Act is available in the above s&ttion.

s EEZ.

Sovereign Rights

Within the EEZ, the Malaysian Federal Governmeossesses the authority to
exercise its sovereign rights. This right extends to activities such as the conservation
and management of living and ndiving natural resource¥” The Malaysian Federal
Government may also economically exploit and designateutdeeof the EEZ for the

%8 National Parks Act, 1980.

9 Exclusive Economic Zone Act 1984, Section 3; See also the Territorial Sea Act 2014, Section 3,
which defines the Territorial Waters to run up 8 nautical miles off the coast of Sabah. The EEZ
begins where the Territorial Water ends.

%50 Exclusive Economic Zone Act 1984.

%51 Exclusive Economic Zone Act 1984, Section 2.

%2 Baseline of Maritime Zones Act 2006, Act 660, Section 2.

%3 Baseline of Maritme Zones Act 2006, Section 2 and Section 6.

54 Exclusive Economic Zone Act 1984, Section 4.
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production of energy from water, currents and winf8The construction and
installation of structures to perform marine scientific research or other preservation
initiatives relating to the marine environment is also permitted ie BE2%°

Banned Activities

With the exception to prior authorizatioprovided for in the Act or written law, the
Government may ban th&llowing activitieswithin the EEZ or on th&ontinental
Shelf:

Exploration or exploitation of any living or néiming natural resources
Search, exavation or drilling operation,

Performing Marine scientific researclor

Establishingor construction of anybstructiveartificial island, installatioror

structure >®’

= =4 =4 -4

Fisheries

Mal aysi a’ s Ec on o ndeterminedk as Ipartsof MatdaysidnoFisleeries s
Waters®*® Malaysian Fisheries Waters is comprised of the Internal Waters, the
Territorial Sea and the Exclusive Economic Zone of Malaysia, an area where the

Mal aysian Feder al Gover nme xdusivemegnts eerer ci s e
fishetAneys.Feder al | aws relating to Malays
Mal aysia’'s EEzZ and the Continental Shelf.

The EEZ Act further identifies that tMinister of Agriculture & Agr®ased Industry
as the Ministry responsiel f or t he management &% fisherie

Protection and Preservation of the Marine Environment

In addition to the exercising the sovereign right to exploit natural resources in
Malaysia, the Malaysian Federal Government is required to atilhere to
environmental policies and to protect marine environmenfs.

Regulation On Discharging And Dumping Of Substances

An individual may be charged with an offense and fined for committing acts of
dumping or discharging oils, mixture containing oil,potlutants from sea vessels

565
566
567
568
569
570
571

Exclusive Economic Zone Act 1984, Section 4 (a).
Exclusive Economic Zone Act 1984, Section 4 (b).
Exclusive Economic Zone Act 1984, Section(8)a)
Exclusive Economic Zone Act 1984, Part Ill, Section 6.
Exclusive Economic Zone Act 1984, Section 2.
Exclusive Economic Zone Act 1984 Part I, Section 8.
Exclusive Economic Zone Act 1984, Section 7.

"2 Exclusive Economic Zone Act 1984, Part IVidde@t
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into the atmosphere or water, whether or not done intentionall§ Regulation is
also imposed on the discharge of oils or pollutants from land and aircraft vé&sels.

A subsance qualifies as a Pollutaiftit creates a hazard teither human life or
harms living resources in the sea or other marine fif2Pollutant dls may include

crude olil, diesel oil, fuel oil or lubricatingixtures containing oil are considered as
such if it contains aro i | content of a arts brammre tn orfeo n e
million pat s°%

In addition to holding an individual directly liable for discharging chemicals from a
vessel, an owner or individual in charge of operating a vessel may also be held liable
for the offense’’ Exceptions are allowed inetense to these violations when an
individual is forced to act out of necessity or emergefhe Director Generalfo
Environmental Quality (see Environmental Quality Act, above) may also permit the
dumping of wastes through the issuance of a licet{ge.

Reporting of Discharge

All discharges or escaping of oil substances or pollutants must be reported to the
Director General. The failure to report a discharge may result in a fine up to a
maximum of 10,000 ringgft°

Mitigation Efforts Required

If the dischage of oil or pollutant substances poses a threaMa | a yceasting, s

the marine environment ofishing activities conductedvithin the EEZ, the Director
General isauthorized toact to mitigate the damage’®* The Director General has the
authority toissue ordergo assist in mitigation effort8® The failure to abide by the
Director General's order may resul® in
The coststo remove or mitigate damage to the marine environmeshall bethe
responsibility of theindividual or entity esponsiblefor discharging the harmful
substances®*

Detainment Of Vessel

The Director General maylso exercise his authority to detain any vessel that
discharges oil, mixture containing oil or pollutafit Further restrictiors areplaced

573
574
575
576
577
578
579
580
581
582

Exclusive Economic Zone Act 1984, Section 10.
Exclusive Economic Zone Act 1984, Section 10.
Exclusive Economic Zone Act 1984, Section 2.
Exclusive Economic Zone Act 1984, Section 2.
Exclusive Economic Zone Act 1984, Section 2.
Exclusivieconomic Zone Act 1984, Section 11.
Exclusive Economic Zone Act 1984, Section 11.
Exclusive Economic Zone Act 1984, Section 12.
Exclusive Economic Zone Act 1984, Section 14.
Exclusive Economic Zone Act 1984, Section 14(1).
°%3 Exclusive Economic ZoAet 1984, section 14(2).

*% Exclusive Economic Zone Act 1984, Section 14(4).
%85 Exclusive Economic Zone Act 1984, Section 15.
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on vessels that have been detained and continue to travel out to sea without
following proper release authorizatioti®

Additional Regulations

The EEZAct also restricts narine scientific research and the establishment of
artificial islands installatons and structures erected in the EEZHowever, the
Federal Government may discretionally permit the carrying out of these actiAfies.

State or international organizations conducting research for scientific knowledge of
the marine environment are genefwl granted consent in the EEZHowever,
scientific research that poses a threat to the environment by introducing pollutants
or other harmful substances is likely to be restrict8dThe Federal Government
may also place conditions on research, such asitmong research activities and
requiring researchers to share collected data.

Enforcement
Rights of an Authorized Officer

An authorized officer may also take investigatory and enforcement measures when
there is reasonable belief that an offense hhsen committed®®?An officer is
allowed to stop, board and search vessels within the BEthe officer is also
authorized to arrest an individual or detain any article that was used in committing

the offense>®*

In accordance with international law, the EE& also upholds the right to perform

hot pursuit of foreign vehicP%stpursnit bri ng
ends when the vessel being pursued enters either the Territorial Sea or EEZ of its

own State or any other foreign State.

Power to Male Regulations

The Yang dPertuan Agong is authorized to create regulations for carrying out the
provisions of the EEZ Atf The egulationsmayaddress any of the following issues
in the EEZ and on tH@ntinental Shelf:

1 Restrictions on the type of maringcientific research conducted

586
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588
589
590
591
592
593
594
595
596

Exclusive Economic Zone Act 1984, Section 15.
Exclusive Economic Zone Act 1984, Sections 16 and 21.
Exclusive Economic ZoAet 1984, Section 16.

Exclusive Economic Zone Act 1984, Section 16.
Exclusive Economic Zone Act 1984, Section 17.
Exclusive Economic Zone Act 1984, Sections 18 and 19.
Exclusive Economic Zone Act 1984, Part VII.

Exclusive Economic Zone Act 1984, Section 24.
Exclusive Economic Zone Act 1984, Section 24(1)(e).
Exclusive Economic Zone Act 1984, Section 25.
Exclusive Economic Zone Act 1984, Section 41.
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1 Proposals for protection and preservation of the marine environment,
including restrictions on foreign vessels that enter the internal waters of
Malaysia

1 Construction, operation and use of artificial islands and estlinstdlations
and structures,

1 Exploration and exploitation of the exclusive economic zone for energy or
economic purposesor

1 Anyothernecessary matters to gi witintheul | effe
EEZY

The Yang di Pertuan Agong may also issue andfynoditen law reguating the EEZ
and Continental Shef® The final approval for new regulations or amendmenist
be approvedat the House of Representatives level.

Institution and Implementation
Malaysian Maritime Enforcement Agency (MMEA)

The Exclusive Economic Zone At not formally adopt an enforcement agency to
handle matters in the EEZ and on the Continental Shelf. However, the Malaysian
Maritime Enforcement Agency (MMEAprmed under the Malaysian &fitime
Enforcement Agency Ac2(Q04) operates within the EEZ° The primary role of the
MMEA is to ensure the safety and security of the Malaysian Maritime Zone, which
includes Internal Waters, the Territorial Sea, the @ntinental Shelf, the Exclusive
Economi c Zo n eFsheriesWaMa " &Enfoscensenizstivity is primarily
conducted inareas of peace and security along with the prevention and detection of
criminal activity.

Acts that may implicate the peace and security of Malaysia includes the use or
practice of handling weapons, fation activity and fishing activitie¥* The MMEA

has the authority to enforce law and order under Federal law and perform air and
coastal surveillanc®®The MMEA is also responsible fmanagingand preventing
maritime pollution in the High Seas, whichhcommonly known as the zone beyond
the EEZ™

Department of Fisheries Malaysia

The Department of Fisheries Malaysia operates under the Ministry of Agriculture &
AgroBased Industry MalaysidMa |l aysi a’ s Department of Fi sh
ahandhg range of fisheries manage#réort I niti

597
598
599
600

Exclusive Economic Zone Act 1984, Section 41(2).

Exclusive Economic Zone Act 1984, Section 42.

Exclusive Economic Zone Act 1984, Section 42(4).

Malaysian Maritime Enforcement Agency Act, 2004.

®%% Exclusive Economic Zone Act 1984, Section 2 (Interpretation of Malaysian Maritime Zone)
%92 Malaysian Maritme Enforcement Agency Act 2004, Section 7.

%93 Malaysian Maritime Enforcement Agency Official Website, http:/Awww.mmea.gov.my

%% Malaysian Maritime Enforcement Agency Official Website, http://Awww.mmea.gov.my

%95 Malaysia Department of Fisheries Official Webdhttp://mww.dof.gov.my
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additional i nformati on on the functions
Fisheries see the description on thesheries Actelow.

Eastern Sabah Security Command

The Eastern&ah Security Command (ESCCOM) isagencyprimarily responsible
for handling security related easuresin Sabalf’® ESCCOM is currently authorized
to exercise jurisdiction in the Eastern Sabah Security Zone, running along temeas
coastal districts oSabah, which includes investigatiohdestructive fishing activities

and poachingctivities®®’

5. FISHERIES ACT
Description

The Fisheries Act (1985)egulates Malaysa ’ s Fi sheries Wat er s
conservation and management of maritime fishing and fishefié® Act extends to
regulationof maritimeand estuarine fisherieaccording to State law®®

The Federal Government is allowed to regulate on matters relatingaatime and
estuarine fishingand fisheries with an exclusion to turtles as provided under the
Federal Constitutiofi%®

Maritime Waterst Y R al f F @ aAl Q4 CAaKSNARS&a 2| (SNa

The Fisheries Actt e gu |l at e s Fshesids ¥aters®AThe term Maritime
Waters is definedto regulate areas ofthe sea adjacent to Malaysfa* Maritime
Waters mayinclude water bodies within and outside of Mg&ian fisheries waters,
such as estuarine waters, marine culture system or fishéffeBstuarineWatersare
defined by the boundaries wher¢éhe mouth of the iver up to the point upstream
intersects with the seawater at neap tidés.

Further, MalaysiafrisheriedNater, as defined under thiéct, refers tothe Maritime

Waters exclusively undeFederal jurisdiction®*As a result,Malaysia s Feder al
Governmentis designatedwith exclusive fishingor fisheries rights within three

areas:

1 Mal a ylrgernalWaters
1 Territorial Sea of Malaysiaand

°% Eastern Sabah Security Command Times Website, http://esscom.gov.my

°7 Newspaper Reports on ESCCOMtp://www.dailyexpress.com.my/news.cfm?NewsID=88912
http:// www.newsabahtimes.com.my/nstweb/print/76455

°%® Fisheries Act 1985, Section 1.

°% See Annex Hescribing theNinth Schedule of the Federal Constitution.

®1% Fisheries Act 1985.

*! Fisheries Act 1985, Section 2.

®12 Fisheries Act 1985, Section 2.

®13 Fisheries Act985, Section 2 (Interpretation of Estuarine Waters).

®14 Fisheries Act 1985, Section 2 (Interpretation of Malaysian Fisheries Waters).
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f Malaysia's Excl%sive Economic Zone.

The three boundaries listed above make up the Malaysian Fisheries Water.

Mal aysi a’ s |is telinech aslan aeatot thes sea located from the

landward side where the baselines of the breadth of the Territorial Sea of Malaysia

are measured®Off the coast of Sabah, the Territorial Sea is measured 3 nautical

miles from tte lowwater line®*’ The Malaysian Fisheries Waters extends to the

Mal aysia’s Exclusive Economic Zone, a boun
miles from the coast'®

State Regulation ofnland Fisheries and Turtles

The Fisheries Act allows for theagt Authority’'®and Minister to provide measures
of conservation, development, management and regulation relating to Inland
Fisheries, turtles and turtle eg§® State regulation of Inland Fisheries is restricted
to riverine waters, which are found on State laffd.

The State and Minster of the Agriculture and AG@sed Industf?’possesses the
authority to pass regulations on turtles and Inland Fishet®@$he Saba State
legislature enacted two separate regulations on turtles and Inland Fisheries.
Regulation for Inland Fisheries is provided under 8abah Inland Fisheries and
Aquaculture Enactment (20Q3)vhile the protection of turtle and turtle eggs are
providedfor under theWildlife Conservation Enactment (1997)The Fisheries Act

al so references to the State government
laws to protect specific fish species or designate areas of protetttapespite the

St at ent ® regulatg fishing practices in riverine waters, Sabah has not
implemented any regulation for protecting specific riverine fishes or fishéffes.

S

Maritime Fisheries

The term FHshery under the Fisheries Act is defined for the conservation and
managemenbf the supplies of any one or more stocks of fish that are classified as a
unit.®*’ The management of fisheries and fishing practices is recognized as necessary

®15 Fisheries Act 1985, Section 2 (Interpretation of Malaysian Fisheries Waters).

®1° Fisheries Act 1985, Section 2 (Interters of Malaysia).

®1" Territorial Sea Act 2012, Section 3(3).

®18 Exclusive Economic Zone Act 1984 Section 3; See also, Territorial Sea Act 2012.

®19 State Authorityis defined as the authority assigned in a State to handle Inland Fisheries in a State.
In Sabah, this would be the Minister of Agriculture and Food Supply; Fisheries Act 1985, Section 2.

°2 Fisheries Act 1985, Section 38(2).

®2 Fisheries Act 1985, Sectionl@térpretation of Inland Fisheries).

°2?The “Minister of the Federal Government who is in
laws to the Federal Territories of Kuala Lumpar and Labuan, see Fisheries Act 1985 2Sect

°23 Fisheries Act 1985, Section 2.

°4|nland Fisheries and Aquaculture Enactment 2003; Wildlife Conservation Enactment 1997.

®25This Act refers to sections 74 and 76 of the Malaysian Constitution, Fisheries Act 1985, Sections 1
and 38(1).

%26 A point noed by A. Ali, R. Ali, M. Nasir |I. SallehNiarine Fishery Resources Development and
Management Department Southeast Asian Fisheries Development Center, Sectign séet
http://www.fao.org/docrep/003/x2097e/X2097E18.htnSection 6.1.

®2" Fisheries Act 1985, Section 2.
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to achieve commercial objectives, to promote sustainability of food sources and to
protect fishspecies.

One of the targeted methods to monitor fisheries is centered on prioritizing
regulations that will prevent overfishing through fisheries pl&fisthe Act further
emphasizes the development of fisheslated plans to monitor species and fishing
practices, which should be based on the assessment of scientific infornfation.
Proposed fisheries plan must be issued in adherence to national policies,
development plans and programmé¥.

Aquaculture and Inland Fisheries

Aquaculture is the process raising a fish, either during thehole or part of its life
cyclein an enclosed are®' Similar to farming practices, a culture system is used in
aquaculture, which emphasizes methods for the growth and development of
fishes®*? Aquaculture is commonly iplemented to rear animals to generate food
supplies®®

For the aquaculture development, the Director General of Fisheries may collaborate
with the State Authority to address matters relating to Inland Fisheries, specifically
for the development of aquactulre.®**

Live Fish Regulation

The provision regulating live fish applig® instances whenfish is imported or
exported out of Malaysia, owhen fish are imported or importedirom Sabah and

Sarawako WestMalaysia®*

The practice of transporting live fish requirggermission from the Director
General’®** The Director Generabf Fisheriesmay also establish standards and
regulations asdeemednecessary to maintain the cleanliness of the fish exported,
imported or transpoted for consumption®’ The provision for the control of live fish

is also intended to protect against communicable fish disease and the release of
nonrindigenoudfishes into the natural environmert®

Aquatic Species

Fish

®28 Fisheries Act 1985, Section 6(1).
°2 Fisheries Act 1985, Section 6(1).
®% Fisheries Act 1985, Section 6(1).
®3 Fisheries Act 1985, Section 2.
®%2 Fisheries Act 18b, Section 2.

®%3 Fisheries Act 1985, Section 39.
®% Fisheries Act 1985, Section 39.
°% Fisheries Act 1985, Sectidf(1)(a)(f).
®% Fisheries Act 1985, Sectidfy(2).
®%' Fisheries Act 1985, Sectidfy(2).
®% Fisheries Act 1985, Sectidfy(2).
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Any aquatic animal or plant life mabe identified as a fish speci&8 Species of

“ f I ndrustacka, mollusca, aquatic mammals, or their eggs or spduwn,
fingerling, spat or young®*Hawever spegieslouded wi
otters, turtles or their eggs are not considered ff§h.

Federal Protection oAquatic Mammalsnd Turtles

The Act further extends Malaysia Federal Government protection tqQuatic

mammals or turtles found beyond Stajerisdiction®*?An individual is prohibited

from disturbing, harassing, catching or removing any mammals or tuidiesd in

areas under Malaysia Federal Governmgntsdiction which includes areas of the

Malaysian Fisheries Watet& Within the jurisdiction of States,cmatic mammals

and turtles are protect%aAspedousymentoned, t o t he
the laws protecting turtles and aquatic mammals found in Sabah are protected
under t he Wil dlife Conservation Enact ment

Aquaclture Enactment®*®

If a living aquatic mammal or turtle is mistakenly or unavoidably caughtatimaal
must be immediately release¥®A fine of up to 5,000 ringgit will be issuéat the
capturing or collection of any aquatic mammal or turtle found in drat

jurisdiction®’

Protection of Fish Species

The Minister has the power to designate control and management of endangered
fish specie$?® The Minister may issue guidelines for licensing and management of
specific fishery*° Regulations prohibiting the huimg of certain fishes and fishing
areas may also be permitted, examples are provided b&f8heFisheries Aaloes

not provide a list of specific fish species afforded special proteéffon.

Licensing and Permits

All fishing and fisheries activities ocdag within Malaysian fisheries waters require

the issuance of a license or permit. Licensing is required for the use of a local fishing
vessel, fishing stakes, fishing appliance,-figgregation device or marine culture
system.

°% Fisheries Act 1985, Sectian

*4% Fisheries Act 1985, Sectian

*! Fisheries Act 1985, Sectian

%42 Fisheries Act 1985, Secti@i(1).

**This includes species found in Maritime Waters v
Federal Government, Fishies Act 1985, Sectic7 (1).

** Fisheries Act 198%ection 27(2).

®%See Inland Fisheries and Aquaculture Enactment 200_ and Wildlife Conservation Enactment 1997.
*® Fisheries Act 198%ection 27(3).

®*’ Fisheries Act 1985, Section 27(4).

* Fisheries Act 1985, Section 61(af).

** Fisheries Act 1985, Section 61(e).

®0 Fisheries Act 1985, Section 61(i).

®*! Fisheries Act 1985, Section 61.
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Prohibitions againsCertain Fishing Tools

The practices of fishing with explosives, poison, pollutants and other types ofgear
kill, shock disabk or catch fishis generally prohibited>*Any personfound in
possession of these types of geavhether or not they actuallyse the gearare
presumed to have the intention to commit prohibited fishing practi€®s.

Establishment of Marine Parksr Marine Reserves

The Fisheries Actallows for the development of Marine Park§® or Marine
Reserve¥°under the management of the Federajovernment in any areas of
Malaysian Fisheries WateP$® Marine Parks may be established in offshore coastal
areas with the exceptioto Sabal>’ Only Marine Parkbave been implementeih
Peninsular Malaysiasince this provisiorf°® Marine protection and @nservation
areas in Sabah have been generally been established under the Wildlife
Conservation Enactmemind the Sabah Parks Enactment (discussed above).

Institutions and Implementation
Powers of the Minister

The (Federal)Minister of Agriculture and Agr@Basedindustry is given the power

under the Fisheries Act to create regul ati
development, and management of maritime and estuarine fishing and fisheries in

Mal aysi a’s F{P%barsample of Végulagonssreldting to Fisheries

passed under the Minister, see below. The Minister may take the following actions

to regulate on matters to protect and manage fish species:

Provide for licensing, regulation and management of a designatbdriy,

Establish a closed season for a specific fishery area, specific species of fish or

specific methods of fishing,

1 Prescribe limitations on the quantity, size and weigh of fish captured and
traded,

1 Specify prohibited fishing areas for all fish, certsjrecies of fish or methods
of fishing,

1 Prohibit or control the import and export of live fish, including freshwater

T
T

®%2 Fisheries Act 1985, Section 26(1).

®%3 Fisheries Act 1985, Section 26(2).

%34 A Marine Park is defined as an arehithe seazoned for protection 2 nautical miles from the

lowest sea level, see the Department of Marine Park Website, http://www.dmpm.nre.gov.my/what
issmarinepark.html?uweb=jtlzoned area for a distance

®5 A definition of Marine Reserves is not providedder the Fisheries Act. Information on the

regulation of Marine Parks and Marine Reserves should be referred to under The Fisheries
(Establishment of Marine Parks Malaysia) Order 1994,

®%% Exceptions apply to Sabah in the language introducing the Fishieies , “ Except for Part
application to the State of Sabah”, see the provis
Act, 1985, Part IX, Section 41.

®*’ Fisheries Act, 1985, Part IX, Section 41.

®8The Fisheries (Establishment of Marine Pafléaysia) Order 1994.

®%9 Fisheries Act 1985, Section 61.
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fish,

Regulate aquaculture in maritime waters,

Organize and regulate fishing as a sport,

Prescribe penalties for offences,

Provide for conervation and management of turtles found beyond State
jurisdiction,

Prescribe regulations for the control of endangered species of fish, and
Prescribe regulations for the control of movement of fish within Mala§%ia.

EJE

= =4

Department of Fisheries Malaysia

The Depart ment of Fisheries Mal aysi a (" Mal
institution responsible for implementing the provisions of the Fisheries Act. The
Department handles matters ranging from the conservation of fisheries to
management of food resourcé8’In addition to enforcing the Fisheries Act 1985,

Malaysia Fisheries must ensure compliance with the Environmental Quality Act

(1974) in protecting fisheries resourc®s.

Each of the departmental divisions of Malaysia Fisheries has been assigned with the
primary function to protect fisheries resources. One division within Malaysia
Fisheries, the Resource Protection Division was formed to ensure the sustainable
management of offshore and inland fisheries resouf®#nother division of the
department, the Reource Management Divisions is assigned to handle development
plans for coastal fishery, deegea fishery and inland fishery resouréés.

NationalAdvisory Councfbr Marine Park and Marine Reserve

The Fisheries Actllows for the formation of the NationaAdvisory Council for
Marine Park and Mar i toactd® arsaevisor € the Mihistee Counc
on matters relating to Marine Park or Marine Reserve af83Bor example, the
Council is responsible for implementation guidelines relating to maroreservation

and protection®®®

Department ofMarine Park

Under the guidance of the Ministry of Natural Resources and Environment, the
Marine Park Departmefit’is responsible formddressing matters relating thlarine
Parks®® The Department of Marine Parks oversees the protection of areas
necessary to promote sustainability of fisheries resoufé8m particular, coral reef

°%0 Fisheries Act 1985, Section 61.

®®1 Department of Fisheries Websitettp://www.dof.gov.my/en/divisions/-sections
®%2 Department of Fisheries Websitettp://www.dof.gov.my/en/divisions/-sections
°%3 Department of Fisheries Websitettp://www.dof.gov.my/en/divisions/-sections
°% Department of Fisheries Websitettp://www.dof.qgov.my/en/divisions/-sections
%% Fisheries Act 1985, Section 41B.

°% Fisheries Act 1985, Section 41B(b).

°%7 Also reérred to as the Marine Park Department.

068 Department of Marine Park, Official Website,
http://www.dmpm.nre.gov.my/history_of establishment.html?&lang=en

®%9 Department of Fisheries Websitettp:/ /www.dof.gov.my/en/divisions -sections
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regions are under the management of the Marine Park Departriént.
Departmentof Fisheries Sabah

TheSabahFisherieDe par t ment ( “ Suwréndylworlksiincdilaboratiens ” )
with Malaysia Fisheries to manage fisheries resources and aquaculBaieah
Fisheries operates under the (Sabah State) Ministry of Agriculture and Food Industry.

Although theFederal Fisheries related laws and regulation is under the jurisdiction of

t he Mal aysi a’s Feder al Government , t he
Government in enforcing the (federal) Fisheries Act (discussed above). Sabah
Fisheries collaborates witine Department of Fisheries Malaysia in programs for the
development and management of Inland Fisheries and Aquaculture, as provided
under the Sabah’'s Inland Fishe%YBabah and

S

AcC

Fisheries also acts to proteéisheries resowei nl and and of f Sabah’

manage food resources and the fisheries indu§ffy.
Malaysian Maritime Enforcement Agency

The Malaysian Maritime Enforcement Agency (discussed above) may also be
authorized to regulate and enforce the (FedeFiBherieAct

Relevant Regulations Enacted Under the Fisheries &ct
Fisheries (Prohibition of Methods of Fishing) Regulation

The Fisheries (Prohibition of Methods of Fishing) Regulation (488@)des restrictions or
destructive methods of fishing to protect theoastal ecosystens74 Specifically, the
regulation prohibits pair trawling, cyanide fishing, electric fishing and use of explosi
Malaysian Fisheries Watets.

Fisheries (Prohibited Areas) (Rantau Abang) Regulations

The Fisheries (Prohibited AreadRantau Abang) Regulations (199dgsignates Ranta

®"0 Department of Fisheries Websitettp://www.dof.gov.my/en/divisions/-sections

®"1sabah Inland and Fisheries and Aquaculture Enactment (2003); Departin€igheries Sabah,
Official Website, www.fishdept.sabah.gov.my

®2 Department of Fisheries Sabah, Official Website, www.fishdept.sabah.gov.my

®"3Some of these Regulations were cited from the Food and Agriculture Organization of the United
Nations, seeA. Ali, R. Ali, M. Nasir |I. Salleh Narine Fishery Resources Development and
Management Department Southeast Asian Fisheries Development Center, Section 6.1
http://www.fao.org/docrep/003/x2097e/X2097E18.htm

° Eisheries (Prohibition of Methods of Fishing) Regulation 1980.

®">This description was adapted from. Ali, R. Ali, M. Nasir |. SallehMtarine Fishery Resources
Development and Management DepartmeBobutheast Asian Fisheries Diepenent Center, Section
6.1, see:http://www.fao.org/docrep/003/x2097e/X2097E18.htmFisheries (Prohibition of Methods

of Fishing) Regulation 1980.
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Abang, an area located 160 nautical miles off the coast as a fishery prohibited a
protect nesting turtle€’® The act of killing or capturing any fish in this are is banned,
exceptions made for spe fishing methods that are not harmful to turtlé.

Fisheries (Control of Endangered Species of Fish) (Amendment) Regulations

TheFisheries (Control of Endangered Species of Fish) Regulationsig2@&0&mendment
assigning the species from the Sawfighup with endangered species staftig.

Fisheries (Protected Area for S&ucumber) Regulations

TheFisheries (Protected Area for Séacumber) Regulations (20G85tablished a protecteq
area and provides specific species protection to-seeumbers found in Palau Singa Besa
the State of Kedaf'”? The regulatiorbans the acts of removing, capturing or collecting-s
cucumber in the designated protected ar&dThepenalty for violating this regulation is
maximum fine up to 1,000 ringgit and an imprisonment term up to six motitiEhis
regul ation was established under a pro
authority to designate prohibited aes for fishing of certain or all types of fish speéfés.

6. WILDLIFE CONSERVATION ACT
Description

The (Federal) Wildlife Conservation Act (200@s legislated for the protection and
conservation of wildlife within the jurisdiction of Peninsular Malaysia and the
Federal Territory of Labudfi>Sabah has enacted their owvildlife Conservation
Enactment (1997)which similarly manages the protectiai marine and terrestrial
wildlife species (discussed abov&j.

Protected Species

This Federal law outlines provisions for protection and conservation areas, including
Wildlife Reserves and Wildlife Sanctuafigdwithin these areas, activities such as

®"°This description was adapted from. Ali, R. Ali, M. Nasir |. SallehNiarine Fishery Resources

Development and Management DepartmeBbutheast Asian Fisheries Development Center, Section
6.1, see: http://www.fao.org/docrep/003/x2097e/X2097E18.htm Fisheries (Prohibited Areas)
(Rantau Abang) Regulation 1991.

®""This description was adapted from. Ali, R. Ali, M. Nasir |. SallehNiarine Fishery Resources
Development and Management DepartmeBbutheast Asian Fisheries Diepeent Center, Section
6.1, see:http://www.fao.org/docrep/003/x2097e/X2097E18.htrRisheries (Prohibited Areas) (Rantau
Abang) Regulation 1991.

®”8 Fisheries (Control of Endangered Speciggisif) (Amendment) Regulations, 2008.

®" Fisheries (Protected Area for S@acumber) Regulations 2010, First Schedule.

*® Fisheries (Protected Area for Séacumber) Regulations 2010, Sectionsahd Second Schedule.
®®! Fisheries (Protected Area for Séacumber) Regulations 2010, Section 6.

®®2 Fisheries Act 1985, Section 61(i).

*8 Wildlife Conservation Act 2010.

*8 \Wildlife Conservation Enactment 1997.

*8 Wildlife Conservation Act 2010.
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hunting and collecting of wildlife without a license or permission are prohititéd.
Regulations are imposed on hunting and other activities that may be harmful to
specifically protected wildlif&%’

The Wildlife Conservation Actonly lists animals protected uret federal
jurisdiction®® Thewildlife speciedisted under the Fisheries Act (198&)e excluded
from protection under théwildlife Conservation AGt?

7. CUSTOMS (PROHIBITION OF EXPORTS AND IMPORTYS)
ORDERS

Description

The Customs (Prohibition dExports) Order (2012nd the Customs (Prohibition of
Imports) Order (2012are federal laws, angrovidesa total ban on the import and
export of turtle eggs™

Protection of Turtles

TheseCustoms (Prohibition) Ordensay impose penalties for the importatn and

exportation of turtles®®*

%% wildlife Conservation Act 2010, $ieas 26 and 27.

%87 wildlife Conservation Act 2010.

*® wildlife Conservation Act 2010, Schedule II.

®89Wildlife Conservation Act 2010, Section 2(2).

*OThis regulation has since been amended from the 1988 regulation. Customs (Prohibition of
Exports) Order 2@ and Customs (Prohibition of Imports) Order 2012; See Royal Malaysian Customs
Department Official Website,
http:// www.customs.gov.my/index.php/en/component/content/article/243

1 Question Does the Federal law, Customs (Prohibition of Exports) and CugRmmisibition of
Imports) still prohibit the import and export of turtle eggs? Is there an up to date copy of the Federal
regulation availablehere has been reference to the 1988 version of these Federal regulations;
however, the law has been since upddt The total ban on turtle eggs is made available on the Royal
Mal aysi an Custom’s Department We b s
http://www.customs.gov.my/index.php/en/component/content/article/243
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REGIONAL PROGRAMMED
INITIATIVES
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SULU SULAWESI MARINE ECOREGION PROGRAMME

Description

The Sulu Sul awesi Marine Ecoregion Program
under the directive of the World Wildlife Fuida | ay si a ( “ WWHFheMal ay s i
SSME Programme is centered on developing the coastal regions ofBauiggi and

Semporna as Priority Conservation Ar¢a8 PCA"” ) , and promoting ¢t}
of the live fish trade industr§®®

Priority Conservation Areas

WWF Mal aysi a’ KudagBanggirared iSemgorriadesigned to increase

participation of multiple stakeholderspromote income livelihoodand protect

natural resourcesn Pi or i ty Cons er v.aheinulhiplestakedaddsrs ( “ PCA " )
involved include local communities, local and State goweent and the private

sector, who have an interest in the ensuring the management of natural resources

and conservation of threatened ecosystems.

The KudaBanggi project is valuable die the marine ecosystem habitats and the
threatened native and migratory species found within its boundatiéghe region is

also significant for its fishing grounds. The programme also emphasizes initiatives in
promoting sustainable fisheries managemeatnong traditional and commercial
fishermen and the aquaculture indust’?’In the KudatBanggi area the
establishment of the Tun Mustapha Park has been an ongoing process. The proposed
park will be categorized as a multiple use park, which attempts to baldhe
interests of the residential communities, commercial industries and overall marine
and wildlife habitats.

WWF Mal aysi a’ sSempormaig maaenionesediomthe development of

the tourism industry and overall protection of coral reefs. The mRyicConservation

Area in Semporna includes Tun Sakaran Marine Park and Sipadan Island Park, which

are both managed by Sabah Parks. Other islands and areas without designated
protection status are | ocated within this
back to substantive projects ranging from coral reef monitoring and direct support of

the development of Tun Sakaran Marine Park.

Live Fish Trade

%92 The following description of the Suiulawesi Marine Ecoregion Programme \adspted from

resources available from the Malaysia World Wildlife Fund Website, http://mwww.wwf.org/my

093 WWF, SulSulawesi Marine Ecoregion Programme,
http://iwww.wwf.org.my/about_wwf/what_we_do/marine/sulu_sulawesi_marine_ecoregion_progra
mme/

WWF, SukBulawesi Marine Ecoregion Programme, KuBanggi Priority Conservation Area
http://iwww.wwf.org.my/about_wwf/what_we_do/marine/sulu_sulawesi_marine_ecoregion_progra
mme/kudat_banggi__priority_conservation_area/

%S WWF, SultSulawesi Marine Ecoregion Programmi€udatBanggi Priority Conservation Area
http://iwww.wwf.org.my/about_wwf/what_we_do/marine/sulu_sulawesi_marine_ecoregion_progra
mme/kudat_banggi__priority_conservation_area/
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WWF' s Live Reef Fi sh Tr aednsureprotecgon acorahe wa s

reefs and to promote sustairmlity of the live reefrishtrade industry®® The coastal

areas of Kota Kinabalu, Tawau and Kudat are identified as targeted communities
with a live fish trade industry. To address sustainability measures for economic

l iveli hood and industry practices, t he
centered on developing stakeholder participation to build strong relationships with
fishermen and trader§”’

Institutions andImplementation
World Wildlife FundMalaysia

The World Wildlife Fundor NatureMalaysia is under the branch dhe larger
international conservation based organization, World Wilde n d  ( “.%¥wWF " )
WWF’' s wor k i n sddadtuaal enviranmeantdises thresughdifferent
frameworkssuch aspromoting public awarenessadvocating forpolicy initiatives,
andworking directly with local communities.

Local and State Level Involvement

The implemetation of the different projecs of theSulu Sulawesi Marine Ecoregion
Programme relies on the active participation of the local government and state
management agencies, which may sometimes overlap with each othf=w of the
government institutions involved in this Programme include:

1 SabalParks,
1 Department of Fisheries of Sabah, and
1 Sabah Wildlife Department.

Each of these institutions plays a rol
Sulawesi marine region. Sabah Parks is responsible for the management of gazetted
Parks located within the Priority Conservation Areas. The Department of Fisheries
oversees the management of sustainable fisheries resources and development of
aquaculture programs. The Sabah Wildlife Department has trained community
members living withirthe PCAs to become Honorary Wildlife Wardens. As Honorary
Wildlife Wardens, community members have the authority to enforce provisions of
the Wildlife Conservation Enactment, such as performing monitoring of restricted
commercial fisheries activities onlicensed activities.

CORAL TRIANGLE INITIATIVE

Description

*®\WWF FactsheeManaging the Live Reef Fish Trade in Saldahe 2013.
*"\WWF FactsheeManaging the Live Reef Fish Trade in Saldahe 2013.
B \WWF Malaysia, Official Websitetp://www.wwf.org.my/about wwf/who we are/
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In 2009,the Coral Triangle Initiativen Coral Reefs, Fisheries and Food Security
( CTICFF )a multilateral partnership initiativewas established between six nations
located within or bordeng the Coral Triangle region, including: Malaysia, Indonesia.
Papau New Guinea, the Philippines, Solomon Islands and-Lieste. These nations
are also known as the CT6, and have signed onto the initiative to take on-a non
binding commitment to address oservation and sustainability concerns within the
Coral Triangle.

Regional Plan of Action

The sixparticipating nationssigned a declaration toollaborativelytake measures to
protect the Coral Triangle by implementirggRegional Plan of Actign® R P.QKe”
RPOAcontains five proposed goals that were developed as targeted initiatives to
address priority concerns impacting the region

Designation of effectively managed seascapes

Application of an ecosystem approach to fisheries management
Establishment of a fully functional marine protected area system
Strengthening climate change adaptation and resilicacel
Improving the status of threatened marine spec?és.

= =4 =4 4 A

Malaysia National Plan of Action
Descriptior{®

Malaysia along with the other goperating nations developed their own CITFF

National Plans of Action, whishas adopted based on the nat.i
conditons*Ma | aysi a’ s par t-CRFinchudes somenemphasis @1 CT |
managing practices, whictvould promote sustainable coral reef ecosystems and

water environmental systems.

Mal aysia’s CTI Nati onal Pl an of Action wa

principles in mind:

Sustainable Development,

Precautionary Approach,

Public Participation,

Respectdr Culture and Indigenous Heritage,
Right to Develop,

Informed DecisiofMaking,

Integrated Approach,

International Cooperation and Coordination,
Beneficiary Pays/Polluter Pays,

= =4 4 -8 -8 -5 -9 _9_-2
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Coral Triangle Initiative Website, http://www.coraltriangleinitiative.org

The following summary on the Coral Triangle Initiative was adapted from information on the Coral
Triangle Initiative made available on the Coral Triangle Initiative Official Weli3dral Triangle
Initiative, see http://www.coraltriangleinitiative.org

L Coral Triangle Initiative, Malaysia, see http://www.coraltriangleinitiative.org/country/malaysia
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1 Conservation of Biological Diversity,
1 Ecosystem Approach, and
f EquitableBenefit./%?

These principles were developed to align with the CTl Regional Plan of Action and

reflect Malaysia’s commitment to addressi

Triangle.
Goals and Target Objectives

Mal aysia’s CTI N a t aine a set of fikd baoad goafs, wAichtaie o n
developed in conjunction with a list of target objectives and action plamgqueto
Malaysia’*®

The five overall goals of Malaysia's CTI

Designate and effectively manage PriorigaScape areas,
Achieve an Ecosystem Approach to Fisheries Management,
Establish and manage marine protected areas,

Address climate change dangers and concerns, and
Improve the status of threatened marine species.

= =4 =4 4 A

Mal aysia’s CTI N a t irtoproddes aPlistavith destriptidncof i o n
individual targets set out to achieve each of the proposed goals listed above. Each
target objective also includes a specific action plan in which Malaysia has committed
to in order to achieve the designated goal.

The section below provides an overview of some of the relevant goals, target and
action plans relating to Sabah’s coast al

Priority Seascape Areas

Malaysia proposed to achieve the target of designating a set of priority seascapes for
investrrent planning and action. To implement the planning and management goals

of this target, the National Plan of Action lists a commitment to complete a National
Coastal Zone Physical Plan for East Malaysia and Peninsular Malaysia by the year
2012. The tasksfaconducting regular oceanographic surveys in the Sullwwesi

Marine Ecoregion“SSME) and Malaysian waters are also emphasized as an area of
commitment.

The second target objective under this goal is to ensure the sustainable management
of marine and coastal sources within Priority Seascapes for coastal communities the
environment and economies relying on the coastal resources. Some of the relevant
commitment to actions proposed includes the management and conservation of
SSME mangrove forest reserves and the development of a Mangrove Information
System.

702
703

CTI Malaysia National Plan of Action 2012, Section 2.
CTI Malaysia National Plaf Action 2012, Section 2.
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Ecosystem Approach to Fisheries Management

One target objective provided under this goal is to develgyirong legislative, policy

and regulatory framework to achieve an Ecosystem Approach to Fisheries
Management (EAFM), which utilizes the input and involvement of multiple
stakeholders within different overlapping communities and industries. Some of the
policy related action plans under this target objective includes a commitment to
establish a national policy on EAFM, updating of the Fisheries Act 1985 to reflect
EAFM principles, development of EAFM Strategy for Sabah Fisheries. In the area of
monitoring and enforcement, this target objective aims to increase participation of
coastal community and fishers in reporting illegal fishing activéarm@sincreasing the
operational capacitpf MMEAand maritime enforcement.

Another target objective proposed ¢éhdevelopment of a new initiative called the
Sustainable Coastal Fisheries and Poverty Reduction Initiative (COASTFISH), to
address measures to improve the income and livelihood opportunities for coastal
communities while protecting food securities.

Marine Protected Areas

In aiming for the establishment of marine protected areas, a target objective of this
goal is to establish a regiemide Coral Triangle MPA system (CTMPAS), which would
link individual Marine Protected Areas (MPAs) and networks of MPAsctease
income and food security for coastal communities while addressing marine
conservation. The ultimate target is to establish marine sanctuaries and protection
for nearshore habitats, particularly assigning these areas as No Take Replenishment
Zones, which will allow for sustainable management of fisheries resources.

Threatened Marine Species

This targeted objective relating to threatenedarine species, was developed to
protect populations facing a rapid decline. Sharks, sea turtles, seabirds, marine
mammals, corals, and mangroves are recognized under this National Plan of Action
as facing a rapid decline in numbers. Malaysia has signmieda commitment to halt

the decline rate by the year 2015, to prevent extinction of threatened species and
improve the status of the listed species and other species listed unddixGél Red

List of Threatened Species. For sea turtles and sharks, Naléygs made a
commitment to Implement a National Plan of Action for Conservation and
Management to improve the status of these species. The Action plan to protect
threatened species from depletion is based on the objective to promote policies
such as regating fishing vessel practices and thedatch of threatened species in
capture fisheries®

Institutions and Implementation

Mal aysi a’ s p aQFF relies op the invavement of difefeht Federal and
State agencies. Participating Members of tRabah State government office include

%4 CTI Malaysia Nation Plan of Action, 2012, p. 78.



the Chief Mi ni ster Department, Sabah’s Fed
Planning Unit, the Ministry of Tourism, Culture and Environment, and the Ministry of
Agriculture and Food Industry.

In addition to goernmental agencies needed for participation in the -CFF,

Mal aysia’s progress with proposed targete
collaboration of the private sector, universities, other organizations and
international governments.  For example,ulpic-private supported projects

promoting alternative livelihood for coastal communities has been propped as a way

to promote sustainable ecotourism that are not reliant on the marine natural

resources’.’®

% Coral Triangle Initiative Website, http://www.coraltriangleinitiative.org/news/alternative

livelihoodproject-boostsmarineresourcemanagemenimalaysia
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ANNEX |
{61 KQa Pnaniyst ! GA DS

Article 74 and 76 of the Federal Constitution designates that the Federal Parliament
and the Legislative Authority of a State may legislate on matters, as provided for
under the Ninth Schedule. The Ninth Schedule of the Constitution designates
matters which may be reserved solely under jurisdiction of the State or Federal
government, and which may be legislated concurrently.

The Ninth Schedule is divided into three parts, allocating the powers of the State
Legislature and the federal Parliament kegislate on designated subject matters.
The Ninth Schedule is divided into the following:

9 List HFederal List,
M List liState Listand
9 List IiConcurrent List.

The Federal Government is allowed to make laws under the Federal List and
Concurrent Listwhile the State Legislature is authorized to legislate on matters
provided for under the State List or Concurrent List. In addition to the Concurrent list,
Sabah and Sarawak are also allowed to legislate in areas provided for under the
supplement of ListllA. Article 77 of the Constitution also allows for matters not
provided for in any of the Ninth schedule to be legislated by the St4te.

The following lists provides a general overview of relevant subjects from the Ninth
Schedulelegislative Listsf the Constitution pertaining to marine and coastal areas:

Federal List
Trade, Commerce and Industy/

Shippng Navigatn and Fisherieg¢including ports and atbours
and foreshoresmaritime and estuarine fishing and fisheries, with
exclusion of turtls),”*®

Welfare of aborigine$® and

Tourism’*®

" Malaysia Federal @stitution 1957, Article 77.

" Malaysia Federal Constitution 1957, Ninth Schedule, List I, Subsection 8.
"% Malaysia Federal Constitution 1957, Ninth Schedule, List I, Subsection 9.
99 Malaysia Federal Constitution 1957, Ninth Schedule, List I, Subs#&6tion
"% Malaysia Federal Constitution 1957, Ninth Schedule, List I, Subs2b(@p
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List Il State list

Land matters’ !

Agriculture and forestry*?

Local governmentAdministration and Public Nuisance Matters ir
Local Authority Areag}?

State works and watgiPublic Works For State Purposes, Roads,
Bridges And Ferries, Water Supply, Rivers And G&hdigect To
The Federal List, Riparian Riglit§)and

Turtlesand Riverine Fishing®

List 1A State Supplement List
Native Law and Custorft§
Ports and Harbord’, and

Foreshore&'.

List I Concurrent List (State and Federal)

Protection of wild animals and wild birds; National pafKs,
Town and countryplanning’?°

Public health, sanitation and the prevention of diseases
Drainage and Irrigatigrand®*

Rehabilitation of land, which has suffered soil erosith

List [1IA Concurrent supplement list

Shipping less than 15 registered tons, including the carriage of
passengers and goods by shipping, maritime and estuarine fish

" Malaysia Federal Constitution 1957, Ninth Schedule, List II, Subsection 2.

"2Malaysia Federal Constitution 1957, Ninth Schedule, List Il Subsection 3.

"3 Malaysia Federal @stitution 1957, Ninth Schedule, List Il, Subsection 4.

" Malaysia Federal Constitution 1957, Ninth Schedule, List Il Subsection 6.

" Malaysia Federal Constitution 1957, Ninth Schedule, List Il, Subsection 12.
"*®Malaysia Federal Constitution 1957, Ninth Schedule, List IIA, Subsection 13.
" Malaysia Federal Constitution 1957, Ninth Schedule, List IIA, Subsection 15.
" Malaysia Federal Constitution 1957, Ninth Schedule, List IIA, Subsection 15.
" Malaysia Federaldstitution 1957, Ninth Schedule, List |1, Subsection 3.

2% Malaysia Federal Constitution 1957, Ninth Schedule, List I, Subsection 5.
2 Malaysia Federal Constitution 1957, Ninth Schedule, List Ill, Subsection 8.
22 Malaysia Federal Constitution 1957, NirSchedule, List I, Subsection 9.
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and fisheries >

Agriculture and forestry research, control of agricultural pests af
protection against such petprevention of plant disease$*

2 Malaysia Federal Constitution 1957, Ninth Schedule, LIST IlIA, Subsection 12.
** Malaysia Federal Constitution 1957, Ninth Schedule, LIST IlIA, Subsection 14.
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ANNEX I
/| KNey2ft23& 2F [Fga wStFadAy3a G2 {0l KQ&a ¢ SN
Overview

The following chronological overview of the laws relating to the Territorial Waters of
Malaysia is intended to highlight the variodsstinctions and overlaps of State and
Federal jurisdictional boundaries. These laws also underscore how the boundaries of
the Territorial Sea or the Territorial Waters are defined to extend the Federal
Government jurisdiction to land areas within the Mame Waters.

There are nine pieces of legislation that together provide the overarching regulatory
framework for Sabah’s | egal and institutio
Waters. These include:

(Sabah) Land Ordinance (1930)

National Land Cal(1965)

Continental Shelf Act (1966)

Petroleum Mining Act (1966)

Emergency (Essential Powers) Ordinance (1969)
Exclusive Economic Zone Act (1984)

Fisheries Act (1985)

Maritime Baseline Measurement Act (2010)
Territorial Sea Act (2012)

©CoOoNOORWNE

With an exception tdahe Land Ordinance (1930), all the laws listed above are Federal
| aws. Al t hough all of the | isted | aws relz:
comprehensively discussed in this legal brief.

1. Land Ordinance

TheLand Ordinance (1930a Sabah Statlaw, was enacted to regulate the use and
alienation of land in Sabafi® The Ordinanceprovides a definition of State Land to
include the Foreshore and land areas covered in w&teNotably, the Ninth
Schedule of the Constitution designates land matterSafah to be a matter under
State jurisdiction’?’

2. National Land Ordinance

The National Land Ordinanc€l930) a Federal law, was enacted to regulate land
matters in Peninsular Malaysf& Although theNational Land Ordinancdoes not
apply to Sababh, itsi useful for understanding the limitations of State land under
Federal legislatiori’ State land is defined as all the land, including the bed of any

5 Land Ordinance 1930.

8| Land Ordinance 1930, Section 4.

" Federal Constitution Malaysia, Ninth Schedule List Il, Section 2.
28 National Land Code 1965.

29 National Land Code 1965, Section 5 (State Land).



river and the foreshore and bed of the sea
or the limits of teri t or i a |”* Thisa Federak definition recognizes for the
extension of State land to encompass the breadth of the Territorial Waters of

Malaysia’!

3. Continental Shelf Act

TheContinental Shelf Act (1966)p hol ds t he Feder al Gover nme |
natural resources on and beneath the seatf&iThe Act recognizes that the Federal

government has sole jurisdiction to the Continental Shelf, which begins at an area

adjacent to the coast of Malaysia and beyond the limits of the Territorial Wat2rs.

Thislaw, applied in conjunction with th&erritorial Sea Act (2012provides for the

boundary of the Continental Shelf to begin 3 nautical miles offshore from the low

water mark’*

4, Petroleum Mining Act

ThePetroleum Mining Act (1969rovides for regulatins on the Malaysian Federal
Government’'s right to mining and searchi n
inland.”*> An exception is made for Sabah, where application of this Federal law only

pertains to offshore land, an area identified as the Continestaelf’3°

5. Emergency (Essential Powers) Ordinance

The Emergency (Essential Powers) Ordinance (1869onger in forcejvas a law
passed during a time when Malaysia was under a state of emergency. Along with
other provisions guaranteeing the Federal goweent special powers during a state

of emergency, a provision declaring the boundaries of the Territorial Waters of
Malaysia was made.

The Ordinancedefined the boundaries of the Territorial Waters of Malaysia to
stretch 12 nautical mile§’ However, wherapplying certain Federal laws and State
land laws, the Territorial Waters was limited to a boundary of 3 nautical miles from
the low-water mark/*® Off the coasts of Sabah and Sarawak, the Territorial Waters
were reduced to 3 nautical miles when applying State land f&iadditionally, any
references to the Territorial Sea under the Continental Shelf Act (189@8)pleum
Mining Act (1966and theNational Land Code (1968¢duced the Territorial Waters

"% National Land Code 1965, Section 5 (State Land).

31 National Land Code 1965, Section 5 (State Land); anidofiairSea Act 2012, Section 3.

®2 Continental Shelf Act 1966, Act 83.

’®3 Continental Shelf Act 1966, Act 83, Section 2; see also Territorial Sea Act 2012.

" Territorial Sea Act 2012, Section 3(3).

% petroleum Mining Act 1966, Section 1(1).

% petroleum Minig Act 1966, Section 1(1).

3" Emergency (Essential Powers) Ordinance, No. 7, 1969, Section 3.

Thel anguage of the Orahywritien law relatisg toaland if fortelinoSatmh
and Sarawak, any reference to territorial waters thereinlisimrelation to any territory be construed
as a reference to such part of the sea adjacent to the coast thereof not exceeding three nautical miles
measured from the loiw a t e r BEmargekcy (Essential Powers) Ordinance 1868tion 4(2).

9 EmergencyHssential Powers) Ordinance 196@ction 4(2).
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to 3 nautical miles from the coast’ These exceptions to the boundaries of the
Territorial Waters all owed for beginning
area under Federal jurisdiction and tmnd the designated 3 nautical mile mafk.

The Emergency (Essential Powers) Ordinawes only lifted in 2011. However, the
boundaries of the Territorial Waters have remained the same with the passage of
the Territorial Sea Act (2012Which designated thesame provisions defining the
boundaries of the Territorial Wateré?

0. Exclusive Economic Zone Act

TheExclusive Economic Zone Act (19843 passed to regulate offshore activities in

Mal aysia’s Exclusive Economi ¢c'*Wiimthe ( EEZ)
EEZ, Malaysia has the exclusive authority to exercise its sovereign rights and to
provide for the conservation and management of living and -fhang natural

resources.**

The Exclusive Economic Zone Astablishes the EEZ as an area adjadenand

beyond the Territorial Sea of Malaysia, stretching from up to 200 nautical miles from

the beginning of the Territorial Water8>The breadth of the EEZ is measured

according to the baseline measurement of the Territorial Sea, which is based on how

the boundary is defined under thEerritorial Sea Act°Ma |l aysi a’'s EEZ begi
3 nautical of the baseline measurement off the co4t.

7. Fisheries Act

TheFisheries Act (198pyovides measures for the conservation and management of
maritime fishingand fisheries within Malaysian Fisheries Waters. The Act further
defines the boundaries of the Malaysian Fisheries Watdfalaysian Fisheries
Waters is recognized as the Maritime Waters under the jurisdiction of the Federal
government’*® The Malaysian Fighies Waters includes:

1 The Internal Waters or Malaysia,
1 The Territorial Seas of Malaysia, and
f The Maritime Waters in the Exclusive Economic Zone of Mal&sia.

Under the Fisheries Act, maritime and estuarine fisheries are recognized as within

the scope of Ederal jurisdiction’® However, the Sabah government has the

"% Emergency (Essential Powers) Ordinance 1968tion 4(2).

! Emergency (Essential Powers) Ordinance 1868tion 4(2); Seebe Exclusive Economic Zone Act
1984, which begins where the Territorial Waters ends.
"2 The Territorial Sea still runs for 12 nautical miles with a limitation of 3 nautical miles when applying
Sabah land laws and other Federal laws, Territorial Sea A2{ 3&ction 3.
3 Exclusive Economic Zone Act 1984.
* Exclusive Economic Zone Act 1984.
> Exclusive Economic Zone Act 1984, Section 2(1).
" Exclusive Economic Zone Act 1984, Section 2; Territorial Sea Act 2012.
" Territorial Sea Act 2012, Section 3(3).
8 Fisheries Act 1985, Section 2.
"9 Fisheries Act 1985, Section 2.
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exclusive right to regulate on matters relating to turtles and riverine fishih§abah

may regulate turtles found inland and within the Coastal Zone, which includes the

Territorial Waters>?A provision of this act further provides Federal protection to

turtles found within the Maritime Fisheries Waters and beyond the boundaries of

State jurisdictionSi nce Mal aysia’'s Exclusive Econonm
Malaysian Fisheries Waters beyond State jurisdiction, turtles are extended

protection under Federal law*

8. Maritime Baseline Measurement Act

TheBaseline of Maritime Zones Act (20@6a law poviding for the determination of

baseline measurements of the Maritime Zones, a zone that includes the Territorial
Sea, the Conti nent aPlftBevargBPerman dgongdasaot s i a’ s
published in theGazettethe geographic coordinates foraBe points of baselines
measurements for the Territorial Sea, the Act provides a provision to determine the
Maritime Zones of Malaysia in three other ways. The following base points may be

used for measurement of the Territorial Sea:

The lowwater line alag the coast as marked on large scale charts,

The seaward lowvater line of a reef as shown by the appropriate symbol on
charts, or

1 The lowwater line on a lowtide elevation that is situated wholly or partly at
a distance not exceeding the breadth of therritorial Sea from the mainland
or and island’>

1
1

Under theTerritorial Sea Actthe baseline measurement of the Territorial Sea from
the coast of Sabah is identified as the tmmater mark’>’In applying designated
Federal Actsspecifically theContinentalShelf Act (1996)Petroleum Mining Act
(1966)and theNational Land Code (1965he Territorial Sea is also measured from
the low-water mark/>®

0. Territorial Sea Act

Soon after theEmergency (Essential Powers) Ordinance (188&9)lifted in 2011, the
Territorial Sea Act (2012)as passed. The provisions of therritorial SeaAct and
the Emergency (Essential Powers) Ordinanoethe Territorial Waters similarly
define the Territorial Waters under the same boundaries.

The Act defines the Territorial Sedlso known as the Territorial Waters, as an area
designated for recognition of Mal&Yysia’'s s

" Fisheries Act 1985, Section 1.

®IFisheries Act, 1985 and the Federal Constitution, Malaysia, Ninth Schedule, List 2, Section 12.
®2Fisheries Act, 1985 and the Federal Constitution, Malaysia, Ninth Schedule, List 2, Section 12.
®3Fisheries Act, 1985, Section 27.

* Fisheries Act, 1985, Section 27 and Section 2.

’*>Baseline of Maritime Zones Act 2006, Act 660, Sections 5 and 6.

*° Baselne of Maritime Zones Act 2006, Sections 4 and 5(1).

® Territorial Sea Act 2012, Section 3(3).

®8 Territorial Sea Act 2012, Section 3(3).

" Territorial Sea Act 2012.
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Depending on the baseline measurement, the breadth of the Territorial Sea
stretches 12 nautical miles from the cod&tHoweve, in applying land related laws

off the coast of Sabah, the Territorial Sea is limited to a boundary of 3 nautical miles
from the lowswater mark!®* Similarly, any references to the Territorial Sea under the
Continental Shelf Act (199@yetroleum Mining Ac(1966)and the National Land
Code (1965) must be applied in line with a boundary limited to 3 nautical miles from
the low-water mark/®? This limitation allows for the Malaysian Federal Government
to exercise jurisdiction to land areas beyond the poinBafiautical miles from the
lowwater |line, marking tHKE& beginning of Mal e

"® Territorial Sea Act 2012, Section 3(1).
®Territorial Sea Act wrifed la® relatiSgete land o dorc8if Sapah ard. . . any
Sarawak, any reference to territorial sea therein shall in relation to any territory be construed as a
reference to such part of the sea adjacent to the coast thereof not exceeding 3 nautical miles
measued from the lowwat er | i ne” ; However, the Feder al Govern
matters relating to Maritime Waters, such as fisheries within this boundary; See also the Ninth
Schedule of the Malaysia Federal Constitution, Ninth Schedult arsl the Fisheries Act (1985).
2 Territorial Sea Act, Section 3(3).
*Mal aysia's EEZ begins at the point after the bou
Zone Act, Section 3.
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